EVALUATING AND IMPROVING
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By Hendra Wahanu Prabandani”

Abstract

Indonesia has recently authorized development trust funds based on Presidential
Regulation No. 80/2011 regarding Trust Funds. They pooling external funding resources
from various development partners to improve the effectiveness of external assistance and
domestic needs.

Despite Indonesia’s best effort to set up development trust funds to maximize its
capacity for development, the legal and organizational framework of the development trust
funds are not completely developed.

Using interviews with key player of Indonesian development trust funds, case studies
of the existing development trust funds and comparisons to international best practices this
article explores the problems with the Indonesian development trust funds as currently
constituted.

This article argue that the current trust fund regulation is missing some substantial
provisions related to accountable governance of Indonesian development trust funds. And it
concludes with recommendations for development trust funds to bring it into alignment with
the state budget and national tax system.

I 1011 0o [ Tox 4 o] o USSR 1

Il. The First Phase of Indonesian Trust FUN ..o, 3

A. An Earlier Generation of Indonesian Development Trust FUNAS ...........c.ccoovvviiiiennen. 4

1. Post Disaster RecoVery TruSt FUNS..........covivieiieiiccsiese e 4

a. Multi Donor Trust Funds for Aceh and NiasS.........cccoooveveriienieninsie e, 4

b. Java ReconStruCtion FUN..........ccccviiiiiieieese e 7

2. The National Program for Community Empowerment Support Facilities............. 9

3. PREP-Indonesia Climate Change Trust FUNd ...........cccccovevveiieii i, 12

B. The Effectiveness of Earlier Generation of Indonesian Development Trust Funds...14

1. Lack of Trust among The DONOIS..........cceiieiierieiieie e 14

2. Strong Commitment but Still Less CONVINCING........ccooeiiiiniiiiiicsisceeeeeeees 17

3. Problems with the Programs Accountability ............ccccoovviviiieiiiic e, 18
I11.The Changing Of Contemporary Aid Architecture: Road To Indonesian

Development TrUSt FUNGS ........ocvoiieece et 20

A. Paris Declaration on Aid Effectiveness, 2005 ..........cocooivvieeiiiiiiee i eeiee e s seeiee e 21

*LL.B, Sebelas Maret University, Indonesia; Master of Laws, Diponegoro University, Indonesia; LL.M.
University of North Carolina School of Law, Chapel Hill, North Carolina. Hendra Wahanu Prabandani is
currently in house counsel at the Office of General Counsel of Indonesian Ministry of National Development
Planning where he deeply involved in the establishment of Millennium Challenge Account-Indonesia and
Indonesia Climate Change Trust Fund. He also has been active as a Legal Expert for the establishment of
Indonesian Science Fund, an independent science granting institution which created under the auspices of
Indonesia Academy of Sciences. This is a revised version of the author’s LL.M. thesis at the University of
North Carolina School of Law. The author would like to thank Prof. Alfred L. Brophy at the University of
North Carolina School of Law for his mentorship, feedback and review of this draft.



B. Accra Agenda for Action, 2008............cooueiiiiiiiiniieie e 24

C. Road to Indonesian Development Trust FUNAS ..........ccocviiveiieieiie e 25
1. The Jakarta Commitment, 2009........c.uuiiiiiiiiie e 25
2. Aid for Effectiveness Development Secretariat, 2009 ..........ccccceveiieereeieseennnn, 27
3. Government Regulation on Procedure and Mechanism to Administer Foreign
Loans and Grants, 2011 ........cooouiiririeieieie e 29
D. MCA-I’s AE as the First Indonesian Development Trust Fund, 2012 ....................... 30
IV. The Administrative Framework of Indonesia Development Trust Funds And Its
IMPIEMENTATION ... 32
A. Legal Basis of Indonesian Development Trust FUNS ...........cccocoveveieeiecie e 33
B. Some Substantial Provisions of Presidential Regulation regarding Trust Fund......... 32
1. The Basic Concept of Development Trust FUN ........cccoevviieiiereee e 32
2. The Operations of the Development Trust FUN ..., 36
3. Reporting, Monitoring and Evaluation .............ccccceevieii i, 36
C. The Existing Indonesian Development Trust FUNAS .........cccccooeiiiininininisceee 37
1. Millennium Challenge Account-INdONESIA..........cccveveerieiiieiieieceece e 37
. MCC AND MCA ... e e e e e st e e e s nnnaees 37
b. Trust Fund of Millennium Challenge Account-Indonesia ..........ccccceeeeviiicivvnnnnen. 39
C. Governance and OPEIatIONS. ..ot e 40
1) Legal BaSiS.......ccccvoviiieiciciciccccccee et 40
2) GO0als and ODJECTIVES........coviuiieiririiieeiess e 40
3) GoVverning DOCUMENTS.............coviveveieieeeeeeceee e 41
4)  GOVEINANCE STIUCKUIE ..ottt 43
5) How the Money is being Managed.............ccccoeveviviiiiiiiiiiissss e 47
6) How do The MCA-I’s Grant Channel to the Beneficiaries..............c........ 48
7) Current Capitalization .............c.ccoeveveiereiiccceeeeee e 50
2. Indonesia Climate Change TruSt FUNG...........cccouvirrirnieieeeeeeeeeee s 51
a.  General BaCKgroUNd ..........cooiiiiiiiiiiese s 51
b. Governance and OPEratioNS...........cccuieeierierene et 51
1) LAl BASIS.....eciiieiiiiiiiiiieiieeee e 51
2) GO0als and ODJECTIVES .......c.viiiieieieierie et 52
3) GOVErniNg DOCUMENTS .......cciiiieiieieierie ettt 53
4)  GOVEINANCE STIUCTUIE ..ottt 53
5) How the ICCTF’s Money Links to The State Budget System?................ 55
6) How Projects are Being FUNDed? .........cccooiiiiiiiiicc e 56
7) Current CapitaliZation..........ccooveiiiiiieieiee e 58
V. Some Basic and Operational Problems: An Empirical Experience ..........c.cccceeveneen. 58
1. ParadigmatiC ProbIemsS .........cooiiiii e 59
2. Conceptual ProbIEMS ..........oiiiiieiie e 60
3. Problem with the Legal Status of the Indonesian Development Trust Funds ............ 61
4. Problems related with Current Budget SYStEmM ..........coovviiiiiiiiene e 63
5. Problems with the Operational of the Development Trust Funds ...........c.cccoeevvvenn. 63
6. Problems with the Organizational StruCture............c.ccocovviiiiiiiiiei 65
7. Problems with the TaX SYStEM ........coiiiiiiii e 66
V1. Evaluating Indonesian Development Trust Funds: A Comparative Analysis ......... 67
I T F- LIS = (1 PSPPI 68



a. Without Independent Legal Personality ..........ccccoiiiiiiniinieniie e 68

b. Independent Legal Personality ..........ccccccvivieiieiiiiiesiecc e 69
c. A Quasi-Independent Legal INSHEULION .........cccoiiiiiiiiiiecc e 71
2. G0alS aNd ODJECLIVES .......eceeieiecie et reeae e nne s 72
a. Guidance regarding Goal and ODJECTIVES .........ccoviiiiiiiicie e 72
b. Unclear regarding Goals and ODJECtIVES ..........ccceeveiveii i 73
3. GOVEINING DOCUMENTS .....ccuviiiieitieie ettt st sb e sneenneas 74

a. Governing Documents Must Determines the Powers and Responsibilities of the
Governing Bodies” POWETS ........cccviiiiiiiiiiiciiiec s 74
b. Unclear Provision caused Confusions of Governing Bodies’ Powers.................. 75
4. GOVEINING BOAY.....cciiiiiiiiii e 76
a. A Governing Body’s Composition and Its Supporting Group...........ccceveevrecerienene 76
b. An Open Clause as Indonesian Instant SOIULIONS ...........ccccovvvereiieninicsie e 78
5. Housekeeping REQUIFEMENTS ........c.covivevevevereieieeieeeeeeee et 80
a. Housekeeping Requirements as Part of Good Governance Principle.................... 80
b. Missing Provisions regarding Housekeeping Requirements..............cccccevevevevevenenes 81
6. The Fiduciary Responsibilities of Governing Body Members ...........c.ccocvvviniennn. 82
a. The Importance of Fiduciary Responsibilities ............cccceeeeeeceiiiceeeeeee 82
b. Lack of provisions regarding Fiduciary Responsibilities ..............ccccoovvivvieiienn, 83
7. Manager of Fiduciary ArrangementS.........ccceieeieiieieeiesreseesesee e sreseesreesee e snes 84
a. A National Entity vs. International Fiduciary Entities............ccccceoeevnninciennnnn. 84
b. An Endorsement for Involving a National Entities ............ccccoeceeveviiiciiic e, 85
8. Conflict OF INEreSt POIICY ......cooiviiiiiiiiiiceee e 85
a. A Conflict of Interest Policy: A Policy that Every Organization Must Have.......85
b. A Conflict of Interest Policy Must be added to The Indonesian Regulation........ 86
9. Head of Management UNit............ccooiiiiiiiiicce e 86
a. The Power of Head of Management Unit...........cccccoevrieeeeeccceeeeeeeesesesenns 86

b. Indonesian State Budget System Limits the Original Power of Head of

MaNAGEMENT UNIT ... 87
10. FUNAING MECNANISIM ...ttt re e reenre e 89
AV I o o] 1] o] o RSSO 90



l. Introduction

Indonesia is home to the world’s fourth largest population. It has the largest economy in
Southeast Asia and hosts some of the world’s most diverse natural resources spread across more
than 17,000 islands.! The Indonesia archipelago stretches “from Medan to Merauke,” a distance
roughly equal to that of Boston to San Francisco and then back to Chicago again.? The
biodiversity of the archipelago is the second greatest in the world and has helped fuel economic
growth, transforming it into a middle-income country and positioning its economy to be
amongst the world’s top performers in the coming decades.?

Even though it has the largest economy in Southeast Asia and is a member of the G-20
major economies with a Gross Domestic Product (GDP) over US$ 888 billion,* Indonesia still
faces a lot of challenges with its financial capacity to sustain development funding.> Commonly,
there are four major sources that can be used for the purpose of development funding: private
savings, public savings, foreign trade or investment and foreign assistance. Public and private
savings and foreign investment were all, however, insufficient to meet country capital needs.®
The next appropriate alternative is to intensify the foreign trade or to boost exports. However,

this will take longer than just one, two or three years.’

1U.S. Agency In’t Dev, Indonesia Country Profile (Aug 12, 2015, 10:15 AM), available at
https://www.usaid.gov/documents/1861/indonesia- country-profile-pdf.

2 James Soemijantoro Wilson, Why Foreign Aid Fails: Lessons From Indonesia’s Economic Collapse, 33 Law &
Pol’y Int’l Bus. 145, 147 (2001).

3 U.S. Agency In’t Dev, supra note 1.

4 World Bank, GDP based on Official Exchange Rate 2014 (Aug 12, 2015, 10:15 AM), available at
http://data.worldbank.org/indicator/NY.GDP.MKTP.CD?order=wbapi_data_value 2014+wbapi_data value+wbap
i_data_value-last&sort=desc.

® The Aid of Development Effectiveness Secretariat, National Trust Fund Aid for Development Effectiveness
Arrangement in Indonesia, 1-2 (Dec. 31, 2011) (unpublished working paper) (on file with author).

6 Radius Prawiro, lndonesia’s Struggle for Economic Development: Pragmatism in Action 72 (Oxford University
Press, 1998).

" Emil Salim, Pengalaman Pembangunan Indonesia: Kumpulan Tulisan Dan Uraian Widjojo Nitisastro
[Indonesian Development’s Experience: the Writings and Explanation of Widjojo Nitisastro] 245 (Institute of
Souteast Asian Studies, 2011).
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In this regard, external financing such as loans and grants could serve a strategic role to
fill the gaps and to provide vital inputs, which often are not readily forthcoming from the
domestic resources. One of the alternatives in which the government can effectively make best
use of prevailing resources is through development trust funds.® Development trust funds are a
fund established using money from either foreign or domestic grants that legally set aside from
the regular state budget. The funds will be used for the development purposes and managed by
the trustee institution.® The trustee institution is an ad-hoc government entity established by a
ministerial regulation that governed by the Board of Trustee. The member of the Board of
Trustee consists of government and non-government officials, including representatives of civil
society.

Begin in 2011, Indonesia has permitted development trust funds based on Presidential
Regulation No. 80/2011 regarding Trust Fund (Perpres No. 80/2011). The enactment of Perpres
No. 80/2011 was followed by the establishment of two national development trust funds in
Indonesia: Millennium Challenge Account-Indonesia (MCA-I) and Indonesia Climate Change
Trust Funds (ICCTF).

Despite Indonesia’s best effort to set up development trust funds to maximize its financial
capacity for development, the legal and organizational framework of the trust funds has yet an
uncertain conceptual foundation. This situation will lead to several fundamental problems, such
as uncertain legal status of the trust funds, inadequate governance procedure and lack of
accountability of the organization’s activity. This work explores the problems with the

development trust funds as currently constituted. It then suggests that the government of

8 Government Regulation No. 10/2011 regarding Procedure to Administer Foreign Loans and Grants (hereinafter
PP No. 10/2011) and Presidential Regulation No. 80/2011 regarding the Establishment of Trust Fund (hereinafter
Perpres No. 80/2011).

9 Perpres No. 80/2011, at Art. 3 a.



Indonesia should amend its trust fund regulation to bring the rules governing the development
trust funds into compliance with the international best practices.

This article discusses the origins of the development trust fund concept and the evaluation
of development trust funds in Indonesia. It identifies the key principles of the development trust
funds which has been established around the world and the technical issues to be addressed in
designing the legal and organizational framework of new development trust funds. Finally, this
article evaluates the Indonesian development trust fund regulation as well as the implementation

of the existing development trust funds.

Il.  The First Phase Of Indonesian Development Trust Funds

Over the past 30 years, development trust funds have emerged as important instruments
for channelling donor funding to the recipient countries.® During this period, development trust
funds have emerged as a significant pillar of the aid architecture, used as a “third way” along
with bilateral and multilateral aid to meet the aid challenges.!

Given the relative ease with which development trust funds are established and their
various uses for donors operation, it is usurping that they have massively proliferated over the
last two decades.'? In fiscal year of 2010, The World Bank Group (WBG)*® administers a

diverse portfolio of development trust funds entrusted to it by some 205 donors with

10 Concessional Global Partnership, Trust Funds at the World Bank: A Guide for Donors and Partners 1 (2009)
(Guideline) (on file with author).

11 Independent Evaluation Group (IEG), An Evaluation of World Bank’s Porto Folio: Trust Fund Support for
Development 1-2 (2011) (IEG Report) (On File with Author).

12 Bernhard Reinsberg, The Implications of Multi-Bi Financing On Multilateral Agencies: The Example of the
World Bank 3 (University of Zurich Center for Comparative International Studies) (2015).

13 Howard White and Geske Dijkstra, Programme Aid and Development: Beyond Conditionality 5 (Routledge,
2003). The World Bank is a conglomerate of four institutions: the International Development Reconstruction and
Development (IBRD), the International Development Association (IDA), the International Finance Corporation
(IFC), and the Multilateral Investment Guarantee Agency (MIGA). In the context of this study, the IBRD and IDA
are the relevant institutions since they both provide long-term loans to the governments of developing countries.
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approximately 1,075 active main development trust funds.'* In 2013, the number of active trust
fund accounts in the WBG decreased to 1,030, while the volume remained largely unchanged.®
The International Bank for Reconstruction and Development (IBRD), a member of WBG, itself
manages over 700 development trust funds, receiving annual donor contributions of roughly
USD 4 billion'® in many different areas.

Meanwhile, today 29 trust funds are managed by United Nations for Development
Program (UNDP) Multi Donor Trust Funds (MDTF) Office. The MDTF Office’s deposits
totalled over USD 4 billion at the end of 2009 and it has, to date, transferred just over US$ 3
billion to participating organisations for implementation.’

Following on the successful operation of the development trust fund created by the
international donor, Indonesia also has been creating a development trust fund under their
national system. This fund is designed as a nationally owned and administered for pooling
external funding resources from various development partners in a manner that could improve
alignment between external assistance and national system.!®

A. An Earlier Generation of Indonesian Development Trust Funds

1. Post Disaster Recovery Trust Funds
a. Multi Donor Trust Fund for Aceh and Nias

The earthquake and tsunami that struck Indonesia on December 26, 2004 was one of the

worst natural disasters in recorded human history. The massive earthquake measuring 9.1 on the

Richter scale was cantered in the Indian Ocean about 150 kilometres off the coast of the

4d. at 11.

15 World Bank, Trust Fund Annual Report 2013, at 25 (2014) (Concessional Finance and Global Partnerships
Report) (On File with Author).

16 World Bank, Trust Fund Annual Report 2012, at 25-8 (2013) (Concessional Finance and Global Partnerships
Report) (On File with Author).

17 OECD, Multilateral Aid 2010, at 58 (2011) (Unpublished Report) (On File with Author).

18 The Aid of Development Effectiveness Secretariat, supra note 5, at 3-4.
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province of Aceh.'® Nearly 221,000 people were killed or missing, and over a half million were
left homeless. As many as 750,000 people lost their livelihoods.?°

Just three months later on March 28, 2005, another massive earthquake measuring 8.7 on
the Richter scale struck the neighbouring province of North Sumatra. This quake devastated the
Nias islands, located in the Indian Ocean 130 kilometres off the western coast of Sumatra. This
second disaster resulted in the death of nearly 1,000 people and the displacement of nearly
50,000 survivors.?

Aceh and Nias tragedy then led to the creation of the first multi donor trust fund in
Indonesia. The Multi Donor Fund (MDF) for Aceh and Nias was established in April 2005, in
response to the Government of Indonesia’s (Gol) request to the World Bank to coordinate donor
support for the reconstruction and rehabilitation of affected areas following earthquake and
tsunami in Aceh and Nias.?? MDF was established under a joint resolution of the International
Bank for Reconstruction and Development (IBRD) and International Development Association
(IDA), and IDA appointed as trustee thereof.?

The MDF pools $655 million in grant resources under the administration agreements
between 15 donors: the European Commission, the Netherlands, the United Kingdom, the
World Bank, Sweden, Canada, Norway, Denmark, Germany, Belgium, Finland, the Asian

Development Bank, the United States of America, New Zealand and Ireland.?* Grant funds

19 MDF-JRF Secretariat, Building Capacity: Experiences from Post-Disaster Aceh and Nias 10 (World Bank
Jakarta, 2012) (Working Paper No. 83900) (on File with Author) available at
https://openknowledge.worldbank.org/handle/10986/17635.

2d.

2d. at 11

221d. at 15.

23 Joint resolution of the International Bank for Reconstruction and Development (IBRD) and International
Development Association (IDA) No. IBRD-2005-0004 and IDA-2005-0002.

24 Secretariat of the MDF Aceh and Nias, Sustainable Future: the Legacy of Reconstruction 25 (2012) (Final
Report) (On File with Author).
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were provided to projects which are implemented by government and non-government agencies
and communities, with partner agencies providing oversight. Partner agencies include the
United Nations Development Program (UNDP), the World Food Program (WFP), the
International Labour Organization (ILO) and the World Bank.?®

The MDF was coordinated by the Gol, initially through the Agency for the Rehabilitation
and Reconstruction of Aceh and Nias (BRR), which was set up to manage the reconstruction
and recovery effort. The MDF was governed by a Steering Committee (SC) with representatives
from the national and local government, donors, the trustee, and civil society.?® The SC was co-
chaired by the BRR, the Government of Aceh, the European Union representing the donors, and
the World Bank as trustee of the fund. 2 Ministry of National Development Planning?®
(Bappenas) took the critical role of the BRR in 2009 after BRR was officially closed by the
President of Indonesia.?®

The SC met on a regular basis in Jakarta or Aceh to review and endorse project concepts
and proposals for funding, and to discuss the progress of the recovery process in Aceh and
Nias.®® The Committee has the authorization to make decisions and approvals in relation to the

utilization of the trust fund.®! The SC allocated funds to projects after reviewing proposals

%5 MDF-JRF Secretariat, Building Capacity: Experiences from Post-Disaster Aceh and Nias 10 (World Bank
Jakarta, 2012) (Working Paper No. 83900) (on File with Author) available at
https://openknowledge.worldbank.org/handle/10986/17635.

% d.

27 Secretariat of the MDF Aceh and Nias, supra note 24, at 27.

28 Ministry of National Development Planning/Development Planning Agency (hereinafter as Bappenas) is
Indonesian key agency which assigned by President of Indonesia to coordinate and evaluate national development
planning agenda. The critical roles of Bappenas are to provide annual, mid-term (5 years) and long-term (20 years)
national planning documents. National planning documents are being used by Ministry of Finance to estimate the
total budget that is needed in a certain period of time.

29 Secretariat of the MDF Aceh and Nias, supra note 24.

30d.

31 The Aid of Development Effectiveness Secretariat, supra note 5, at 2-12.
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endorsed by the government.32 The MDF for Aceh and Nias has a secretariat to support the
duties of the SC.3

The MDEF’s Recovery Assistance Policy (RAP) set out guiding principles for the MDF.
Approved by the SC in 2005, the RAP served as a framework for MDF operations and
established the priority sectors and approach for funding. It also outlined a range of quality

issues and cross-cutting themes to be considered in MDF projects.®*

b. Java Reconstruction Fund

Almost a year after the Nias earthquake, two disasters struck the southern and central
regions of Java. On 27 May, 2006 an earthquake measuring 5.9 on the Richter scale struck the
province of Yogyakarta and an area of the province of Central Java, claiming more than 5,700
lives and destroying over 280,000 homes.* Two months later, on 17 July, 2006 a second major
submarine earthquake of magnitude 7.7 on the Richter scale struck off the southern coast of
Java, creating a tsunami that displaced over 28,000 people, taking more than 650 lives and over
1,900 houses were destroyed.*

Following a request from the Gol, the Java Reconstruction Fund (JRF) was established to
respond to the earthquake. The JRF was later extended to respond to volcanic eruptions of
Mount Merapi in October and November of 2010. The JRF is based on the successful model of
the MDF for Aceh and Nias. Seven donors supported the JRF with contributions totalling $94.1

million. The donors are: the European Union, the Governments of the Netherlands, United

32 Secretariat of the MDF Aceh and Nias, supra note 24, at 28.

33 MDF-JRF Secretariat, supra note 25, at 15.

34 Secretariat of the MDF Aceh and Nias, supra note 24, at 27-8.

% JRF Office Jakarta, One Year after the Java Earthquake and Tsunami: Reconstruction Achievements and the
Results of the Java Reconstruction Fund 16 (2007) (Unpublished Progress Report) (on file with author).

3% 1d.



Kingdom, the Asian Development Bank, Canada, Finland and Denmark. The World Bank
serves as a trustee of the JRF.%’

The JRF was coordinated by the Gol, initially through the Government’s National
Coordinating Team (NCT) and the National Technical Team (TTN).*® Using a governance
structure similar to the MDF, the JRF was governed by a Steering Committee (SC).*° Bappenas
co-chairs the SC, along with the European Union as the largest donor, and the World Bank as
Trustee. The SC is responsible for (i) setting strategic priorities; (ii) endorsing project financing
proposals; (iii) reviewing fund progress; (iv) ensuring coherence and collaboration with the
government’s action plan; and (v) monitoring progress based on the JRF results framework.*°

The Technical Review Committee (TRC), with representatives from the local governments
of Central Java and the Yogyakarta, and the donors, provides technical review of project
proposals, monitors implementation progress, and makes recommendations to the SC. The day-
to-day operations of the JRF are managed by a joint Secretariat with the MDF for Aceh and
Nias.*

The national government has adopted the community-based approach as part of its overall
policy for post disaster housing reconstruction.*? It might be assumed that The MDF’s Recovery
Assistance Policy (RAP) as a framework for MDF operations also applied for the JRF since the

World Bank is also served as a Trustee. However, for some others programs for example

37 MDF-JRF Secretariat, supra note 125, at 20.

8 d.

% d.

40 Secretariat of the JRF, Disaster Response and Preparedness: From Innovation to Good Practices 19 (2012)
(Final Report No. 84035) (On File with Author).

41 1d. at 19-20.

421d. at 79.



capacity building for the disaster victims, the SC hire National Management Consultant (NMC)
to develop a framework as a guidance for the program.*
2. The National Program for Community Empowerment Support Facilities

Poverty in the urban area has persisted a big issue in Indonesia. Here, poor communities
are characterised by low income, unemployment, living in slummiest area with very limited
access to social services. Unfortunately, many poverty reduction programs that implemented by
the government were claimed not sensitive to the needs of the urban poor.*

Responding to the problems, the Gol introduced the National Program for Community
Empowerment (PNPM). The project aims at reducing the number of poor through micro credit,
increasing the community’s participatory capacity in the planning and managing of
development activity in their local areas. Establishing, strengthening and developing
community-based infrastructure programs also forms part of this initiative.*®

In the thirteenth session of the Conference of the Parties (COP 13), which took place on
14 December 2007 in Bali, the President of Indonesia officially launched the complementary
program of the PNPM called PNPM Support Facility (PSF).*® The PSF is a multi-donor grant
dedicated to support the implementation of the PNPM. The PSF assists the Government of

Indonesia in providing effective leadership and management of PNPM.#’

43 JRF Secretariat, Prioritizing Community Based Planning for Sustainability 21 (2009) (First Progress Report) (On
File With Author).

4 Adriana Datu Pindan, Empowerment and Participation in The Urban Poverty Alleviation Program (Urban
PNPM):The Case of Selected Urban Wards in North Sulawesi, Indonesia 1 (2012) (unpublished M.A. Thesis) (on
file with Institute of Social Studies, The Hague Netherland Library system).

4 d. at 3.

46 Indonesian Nat’l. Dev. Planning Agency, Perkembangan Kerjasama Pembangunan Luar Negeri Bilateral 2005-
2015 [Bilateral Development Cooperation 2005-2015], (Jakarta, Dec. 2015).

47 PNPM Support Facilities, About PSF (Aug 20, 2015, 11:25 AM) available at http://pnpm-
support.org/about/about-psf.
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The PSF is the new mechanism conceived by the government of Indonesia and donors to
continue providing support to PNPM, but this time through improved coordination and
harmonization of all participating donors.*® The PSF was established to support overall
coordination and oversight for the community empowerment program through the government
steering committee Tim Pengendali of PNPM.*°

PSF was established by the Government of Indonesia and supported by multi-donor grants
provided by the Governments of Australia, Denmark, the Netherlands, United Kingdom, United
States, and the European Union.* The PSF is administered by the World Bank as a trustee
under the PSF Grant Agreement between Gol and the World Bank.>* The PSF enables the Gol
to access a range of donor programs and resources to support poverty alleviation. As of 2011,
the Gol executes the largest share of approved PSF resources (71%), with totalling US$133
million.>?

The World Bank manages the fund under the guidance of the Joint Management
Committee (JMC). The JMC is under the coordination of the PNPM Oversight Body who part
of the Indonesian Coordinating Team for Poverty Reduction (TKPK).>® The TKPK is headed by
Indonesian Coordinating Ministry for Social Welfare (Menko Kesra). JMC members are

representatives of the Gol and donor members providing contributions of at least US$1million

48 World Bank, Directory of Programs Supported by Trust Funds 24 (2011) (Unpublished Report) (on file with
author) available at http://documents.worldbank.org/curated/en/2011/03/17172641/directory-programs-supported-
trust-funds-march-31-2011.

41d. at 25

SOPNPM Support Facilities, supra note 47.

51 PNPM Support Facility Trust Fund Grant Agreement between Government of Indonesia and the International
Bank for Reconstruction and Development (IBRD), March 23, 2011 (Hereinafter the PNPM Grant Agreement).

52 PNPM Support Facilities, supra note 47.

3 The Aid of Development Effectiveness Secretariat, supra note 5, at 2-6.
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to the PSF development trust fund. Gol representatives on the JMC come from non—
implementing agencies and include the Bappenas, Ministry of Finance, and Menko Kesra.>*

The JMC is supported by Technical Committee (TC), and the Technical Secretariat (TS).
The TC, chaired by Bappenas, is responsible for discussing technical issues and preparing
related recommendations for the JMC’s consideration, updating the PSF operations manual,
endorsing new PSF grant proposals prior to the JMC’s review, and reviewing progress towards
achieving the PSF objectives.> The TS consists of administrative and technical specialists. The
unit supports the JMC and TC by: organizing and documenting meetings; administering grant
agreements and monitoring PSF activities; providing operational and technical support to Gol
and non—governmental organizations (NGOs) executing agencies managing PSF activities.>®

The structure of the PSF is intentionally designed as a milestone toward the establishment
of Indonesian national development trust fund.>” When the PNPM program has been fully
mainstreamed and the PNPM guidelines and procedures are operational, the PSF can be
disbanded and the Gol can take over and fully manage the trust fund.>®

Funds from donors were pooled into the development trust fund, which would then be
registered in the GOI’s budget in the Ministry of Finance. Funds which will be executed by
government agencies should follow GolI’s procedure on grant disbursement.® According to the
PSF Operations Manual, the Grant Executing Agency may begin implementation and request

for initial disbursements from the World Bank as trust fund administrator. Each Grant must be

5 PNPM Technical Secretariat, PNPM Progress Report 2010, at 7 (2010) (Progress Report) (On File with Author).
51d.

%6 1d.

"Indonesian Nat’l. Dev. Planning Agency, Bilateral Development Cooperation 2005-2015, supra note 46.

%8 The Aid of Development Effectiveness Secretariat, supra note 5, at 2-6.

9 1d. at 2-27.

11



approved and administered in accordance with the Gol procedures and the World Bank
guidelines for trust fund management.®
3. PREP-Indonesia Climate Change Trust Fund

Continuing its effort to prepare an independently managed trust fund, Indonesia launched
another national initiatives called Indonesia Climate Change Trust Fund (ICCTF). The ICCTF
dedicates to deal with the recent environmental challenge especially to reduce the effect of
climate change.

In light of climate change as a major emerging environmental threat, Indonesia hopes to
demonstrate its leadership and become a driver for other countries, especially developed
countries, to reduce global Green House Gases (GHG).®! At the G-20 Summit in September
2009, the President of Indonesia pledged to reduce GHG emissions by 26%, with a possibility
of up to a total of 41% reduction with international support by year 2020.%2

The ICCTF was launched by Gol in September 2009, followed by the signing of the
‘Preparatory Arrangements for Indonesia Climate Change Trust Fund’ (PREP-ICCTF) project
between the Gol and the UNDP in December 2009.% In order to follow up the implementation
of the PREP ICCTF, Head of Bappenas issued Ministerial Decree No.44/M. PPN/HK/09/2009

in September 2009 to formally establish the ICCTF.%* The ICCTF is projected to be Indonesia’s

e01d.

81 Ulrich Volz et al, Financing the Green Transformation: How to Make Green Finance Work in Indonesia 27
(Palgrave Macmillan, 2015).

82 |CCTF Secretariat, Indonesia Climate Change Trust Fund (ICCTF) Progress Report 2010-2012, at 3 (2012)
(unpublished Progress Report) (on file with author).

3 UNDP Indonesia, Indonesia Climate Change Trust Fund External Report 2010-2011, at 1 (2012) (unpublished
report) (on file with author).

54 Head of Bappenas Decree No. 44/M. PPN/HK/09/2009 regarding Indonesia Climate Change Trust Fund. The
decree was no longer legally binding since already been revealed Head of Bappenas Regulation No. 3/2013 on
Establishment of ICCTEF’s Trustee Institution as its mandated by Perpres No. 80/2011.
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first national development trust fund managing grants on climate change.® It is administered by
the Bappenas, with UNDP Indonesia acting as the interim fund manager.®

The PREP ICCTF started with very small amount contribution USD 16,100,000 from
DFID (UK) and Australian Government. Most of the fund were used to provide support and
development for establishment of the ICCTF and support capacity development needs of the
Government of Indonesia for the efficient and effective implementation of the ICCTF.%’

The PREP ICCTF is led by The ICCTF Steering Committee (SC). The committee
provides strategic direction, overall decision-making and oversight to the PREP-ICCTF project,
functioning as a Project Executive Board.®® Member of the PREP-ICCTF’s SC are Vice
Chairman of Bappenas, Secretary Ministry of Bappenas, and representative from Coordinating
Ministry for Economic Affairs, Ministry of Finance, Ministry of Home Affairs and National
Council for Climate Change.®®

It is envisaged that members of the ICCTF Steering Committee will include donors beside
line ministries and other important stakeholders.” A senior government official from the
Government is served as the National Program Director (NPD). The NPD supervises the project
implementation and will carry overall accountability on behalf of the Government for the

PREP-ICCTF project.”

8 |CCTF Secretariat, supra note 61.

% Aidy Halimanjaya, et al, The Effectiveness of Climate Finance: A Review of the Indonesia Climate Change Trust
Fund 6 (Apr 2014) (The Overseas Development Institute, Working Paper) (on file with author).

57 Preparatory Arrangements for the Indonesia Climate Change Trust Fund (PREP-ICCTF), United Nation
Development Program-Indonesia, December 30, 2009 (Hereinafter PREP ICCTF Agreement).

& 1d.

% Head of Bappenas Decree No. 59/M. PPN/HK/09/2010 amendment of Head of Bappenas Decree No. 44/M.
PPN/HK/09/2009 regarding Indonesia Climate Change Trust Fund.

PREP ICCTF Agreement.

"1 Aidy Halimanjaya, supra note 66, at 11.
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The ICCTF Secretariat will serve as a project management unit and be responsible for
ongoing implementation of the PREP-ICCTF project. Under the immediate direction of the
assigned NPD and responding to the ICCTF Steering Committee, the Secretariat shall ensure
the effective implementation of the project, manage day to day operations for PREP-ICCTF
project objectives and ensure an orderly transition to the nationally managed ICCTF."?

The Fund is to be operationalized in two phases to allow for the necessary initial
investment in robust fiduciary management arrangements and the development of an effective,
long-term strategy.” During the initial PREP-ICCTF phase, an interim mechanism to channel
funding to Indonesian government led activities would be set up and the UNDP would act as a
trustee for the ICCTF. The initial phase would also involve longer term investment in the
operationalization of the Fund and its associated capacities. The aim is to establish a
functioning national fund, through operational and financial management procedures that will
gain the confidence of donor countries.”

B. The Effectiveness of the First Generation of Indonesian Development Trust Funds
1. Lack of Trust Among the Donors

Long before the establishment of the MDF for Aceh, Nias and the JRF, in the 1990’s,
international donor community had created a Multi-Donor Trust Funds (MDTFs) for disaster
recovery. The donor community has decided to pool its financial support for crisis regions in
MDTFs as a response to more than one billion people worldwide were affected by natural

disasters. Since then, the cost of disasters has grown as their social and economic impacts have

21d. at 12.
8 PREP ICCTF Agreement.
4 Aidy Halimanjaya, supra note 66, at 10.
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increased, driven by the growing concentration of assets and people in highly disaster-prone
areas.’

In recent years, MDTFs have emerged as one of donors’ preferred routes for channelling
assistance to post-crisis countries. MDTFs grew in popularity due largely to their ability to
centralize funds and spare donors from the creation of separate institutions and processes for
supervising and auditing assistance.’® Through their pooling of resources and the application of
a set of common procedures under one administrator, MDTFs reduce information, coordination
and administrative costs.”’

Following on the success of MDTFs, the MDF for Aceh, Nias and the JRF has emerged as
an important vehicle for development partners to support Indonesia's development. These trust
funds have enabled development partners to respond flexibly and rapidly to Indonesia’s priority
needs including providing assistance at the sub national level, supporting policy and
institutional reforms, effectively responding to unanticipated needs such as post-disaster
reconstruction and recovery efforts, and research and analysis. They have in some respects
supported a program based approach to aid delivery.”

The MDF for Aceh and Nias also provides a successful model for post-disaster
reconstruction based on partnerships between government, donors, communities and other
stakeholders. The partnerships created by the MDF have played a key role in the strong

performance of the program and robust results achieved.”® Looking at the role of the SC from

5 Leonie Guder, Multi-Donor Trust Funds 36 (the World Bank) (2009) available at
https://openknowledge.worldbank.org/handle/10986/4574.

76 Sultan Barakat, The Failed Promise Of Multi-Donor Trust Funds: Aid Financing As An Impediment To Effective
State-Building In Post Conflict Contexts, 30 Pol’y Stud 2, 108 (2006).

71d. at 37.

78 Jakarta Commitment: Aid for Development Indonesia’s Road Map to 2014 Government of Indonesia and its
Development Partners, 2009 (hereinafter as the Jakarta Commitment).

 MDF-JRF Secretariat, supra note 25, at 16.
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an aid effectiveness perspective, the Committee, which owes its existence to the creation of
Multi Donor Trust Fund, not only makes the financial decisions and steers the discussion
among donors, government and civil society toward common and mutually trust funded
activities, but it is also well-positioned to respond to emerging recovery needs which are not
being met by other sources of finance (government, bilateral donors, multilateral institutions,
NGOs, and the private sector).°

However, the MDF’s mission to promote coordination and harmonization is not perfectly
fulfilled. Governmental involvement (and hence opportunities for building capacity and
legitimacy) is minimal, and elected representatives and democratic bodies are circumvented by
MDTFs.8 In the case of MDF for Aceh and Nias, Indonesian the government representatives
has less than a third of seats on the MDF steering committee.®2 Furthermore, even where
steering committees are represented by state and local actors, legislatures are not consulted in
the allocation of resources within trust funds.®

Some donors also have asked whether the Bank has too many roles in the MDF, which
may create conflicts of interest. It is trustee and administrator of the fund, it heads the
secretariat, it chairs and has a vote on the SC, it is a funder, and it is the primary partner agency
and thus co-responsible for preparing and presenting projects for funding and for monitoring

and reporting on project performance.3* The Bank "due diligence" review of their financial

8 |_eonie Guder, supra note 75, at 37-8.

81 Sultan Barakat, supra note 76, at 111.

82 Scanteam/Norway, Review of Post-Crisis Multi-Donor Trust Funds: Country Study Annexes 62, 47 (2007)
(Unpublished Review Commissioned) (On File with Author). The MDF governance structure consists of one-tier
Steering Committee that is made up of six voting representatives from GOI, 15 donors/funding agencies and two
voting representatives from Aceh civil society.

8 Sultan Barakat, supra note 76.

84 Scanteam, supra note 82, at 63.
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management was also very time intensive, and the financial and performance reporting as
onerous and not straight forward.

The differing expectations by donors have created some costs and frustrations. One is that
some donors do not seem to realize the disparity in views and agendas within the group, another
is that SC meetings were used for somewhat different purposes and thus did not respond to this
variety of expectations. Donors complained that the Bank treated the MDF "as its own ATM",
to which one Bank staffer replied that this is what a trust fund is: donors provide funds for the
Bank to manage, and it does so using its standard procedures.®®

2. Strong Commitment but Still Less Convincing

The ICCTF model has been pioneering in the field of climate change funds. Indonesia was
amongst the first countries to set up a dedicated nationally administered institution to direct
finance to its climate change response strategies, in the context of efforts to implement its
national climate change strategy.” ICCTF also has become a key financing institution that is
recognized at international, regional, national and local levels.®

During the first phase of its development, the ICCTF has solidified its institutional
framework and has become a legitimate financing mechanism to actualize the GOI’s
commitment to create a low carbon economy. To ensure that all of its activities are aligned
with national priorities, ICCTF has developed its own Business Plan along with its targets,

investment strategies, priority programmes and proposed activities with budget.3®

8 1d. at 58.

8 1d. at 65.

87 Aidy Halimanjaya, supra note 66, at 34.
8 UNDP Indonesia, supra note 63, at 15.
8 1d.
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However, with a capitalization of $11.4 million, it is a relatively small source of finance in
a country that accesses hundreds of millions of dollars of concessional support from a variety of
donors for climate related purposes.*® Additionally, ICCTF will need to demonstrate adequate
safeguard policies if it wishes to access international funds such as the Adaptation Fund, the
Global Environment Facility, or indeed the Green Climate Fund, as all three now require
implementing entities to meet minimum safeguard policy standards.®*

The slow process of operationalizing the fund and reaching agreement raise another
problem. The need for senior ministry representatives to sign off on key decisions has also
resulted in delays on decision making process.%

In practice, very little international funding to support Indonesia’s response to climate
change has been channelled through the ICCTF, and there has been little engagement with the
ICCTF as a key domestic stakeholder. Indeed the largest multilateral programs currently active
in Indonesia are implemented by multilateral institutions such as the Asian Development Bank
(ADB) and the World Bank, with little participation or involvement from the ICCTF.%

3. Problems with the Program Accountability

Indonesian PNPM is the world’s largest community-driven development program.® The
Government has been largely successful and Indonesia has one of the most impressive
community empowerment records in the world.%

The PNPM PSF also has gained the wide-array of success on building infrastructures and

strengthening local governance and has been claimed by the Bank to show that the program has

% Aidy Halimanjaya, supra note 66, at 6.

1 1d. at 22.

92d. 55.

% 1d. at 33-4.

% PSF Office Jakarta, PSF Progress Report 16 (2013) (Unpublished Report) (on file with author).
% 1d.
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lifted the poor out of poverty.®® In addition, other countries replicate the concept of Community-
Driven Development (CDD) that has been used in PNPM as convincing method for poverty
reduction.®” The World Bank assumes that using PNPM will foster Indonesia into the leading
middle income country in South East Asia.%®

However, on the negative side, criticisms emerged during the implementation of PNPM.
Study conducted by Anggun Trisnanto showed that that the project has numerous constraints.
The evidences show that PNPM has problem of corruption and low quality of CDD.%®
Moreover, a report by Aditjondro presents that there is a serious concern towards PNPM which
include: a) low level of people participation b) program orientation only and not empowerment
c) there is no significant of synergy between government, society and stakeholders d)
aggregated corruption at village level e) revolving fund is not dedicated to the poor f) Over
emphasizing on infrastructures g) erosion of social capital.1®

The relationship between donor and grantee is often challenging. While there have been
many highly positive aspects to the relationship between the World Bank and the local NGOs,
such as a shared understanding of the need to pilot the project at a small scale, openness to
reflection, and a willingness to change components of the project design on the basis of lessons

learnt, there have also been considerable challenges especially in matters relating to

% World Bank, Kecamatan Development Project 2nd Phase Impact and PNPM Rural-Baseline Study (Sept 1, 2015
11:55 PM) available at http://www1.worldbank.org/prem/poverty/ie/dime_papers/1394.pdf.

9 World Bank, World Bank Boosts Support for Indonesia’s National Program for Community Empowerment
(PNPM Mandiri) (Sept 1, 2015 11:57 PM) available at http://www.worldbank.org/en/news/press-
release/2010/03/31/world-bank-boosts-support-indonesias-national -program-community-empowerment-pnpm-
mandiri.

% Anggun Trisnanto Hari Susilo, The Indonesian National Program for Community Empowerment (PNPM) Rural:
Decentralization in the Context of Neoliberalism and World Bank Policies 1 (2012) (unpublished PhD research
proposal) (on file with Institute of Social Studies, The Hague Netherland Library system).

9 PSF Office Jakarta, supra note 94, at 152.
100 Id.
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procurement and other World Bank administrative requirements that may not be realistic for
smaller scale NGO grant recipients.t
I11. The Changing Of Contemporary Aid Architecture: Road To Indonesian

Development Trust Funds

Over the years, donor countries and aid agencies have set competing agendas among each
other over numerous concerns. They have also demanded recipient countries through aid
conditionality to set their policy priorities in line with donors’ interests.'%? Conditionality
consisted of a set of ex-ante prescriptions of policy associated with a programme of
assistance.!%

Since 1960s bilateral and multilateral aid has been flowed to Indonesia.’®* During a time period,
the disbursement of the aid was also determined by whether or not the Indonesian’s government as a
recipient country has implemented the conditionality.'®® The government has to adjust programs and

projects that favour the interests of the donors.1% In many years, aid relationships between Indonesia and
its development partners had the characteristic of donorship and dependency.’

Some experts argued that aid conditionality has worked poorly and needs some
changes.'%® One of the main reasons is donor inconsistency. For example, when there are

several bilateral donors providing assistance, they are making different demands different

101 PNPM Secretariat, Creative Communities 11: PHASE 1, at 44 (September 2014) (Progress Report) (On File with
Author) also available at http://pnpm-support.org/sites/default/filess/PNPM_CC_Final LowRess.pdf.

102 Felicia Yuwono, From Dependence towards Effectiveness: Indonesia’s Roadmap for the Ownership of Aid 1
(2010) (unpublished M.A. Thesis) (on file with Institute of Social Studies, The Hague Netherland Library system).
103 Stephen Browne, Aid and Influence: Do Donors Help or Hinder? 45 (Earthscan, 2006).

104 Emil Salim, supra note 7, at 236. Prof. Widjojo Nitisastro, one of the most respectful economist in Indonesia,
mentioned that “[a]ll loans, or all debts, incurred prior to June 30, 1966 are old debts. Old debts, incurred prior to
June 30, 1966 are categorized as debts incurred as compensation for nationalization; these were incurred mostly in
relation with Dutch.”

105 Felicia Yuwono, supra note 102, at 3.

106 |nternational NGO Forum on Indonesian Development (INFID), Profiles of Indonesia’s Foreign Debts (1997)
23 (Working Paper No. 6) (On File with Author) available at http://www.scribd.com/doc/24156145/Working-
Paper-6-Profiles-of-Indonesia-s-Foreign-Debts.

107 See id.
108 |d.
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demand on recipients according to their particular interests and agendas.'% These consistencies
have made a lot of confusion to the recipient countries.*1

There is increasing awareness of the need for international financial system reform, but
little progress has yet been made.'! Consequently, rather than waiting for donors to reform,
recipient governments are urged to take “ownership” of aid activities. Such consensus was
marked by the signing of the 2005 Paris Declaration on Aid Effectiveness by over a hundred
donor agencies and recipient governments. In this declaration, ownership of aid is adopted as
the key pillar of a new aid paradigm.!?

The declaration then also be followed by others high level forum on aid effectiveness,
including through engaging with global mechanisms such as the Accra Agenda for Action as
well as the Monterrey Consensus, and the 2008 Doha Declaration on Financing for
Development. !

A. Paris Declaration on Aid Effectiveness, 2005

Paris Declaration was the outcome of the second High Level Forum between international
donors and more than 90 Ministers of developed and developing countries responsible for
promoting development! in attempt to change development cooperation process on the basis
of the principles of partnership.1!® The declaration was actually been endorsed since 2003, when

aid official and representatives of donor and recipient countries gathered in Rome for a first

109 Stephen Browne, supra note 103, at 47.

110|d_

11 Erik Thorbecke, The Evolution of the Development Doctrine and the Role of Foreign Aid-2000, at 34 (Finn Tarp
ed, Routledge, 2000).

112 | indsay Whitfield, The New Politics of Aid: Barriers to Ownership 1-2 (Oxford University Press, 2008)

13The Jakarta Commitment.

114 See generally OECD, The Paris Declaration on Aid Effectiveness and the Accra Agenda for Action (2005;
2006) (on file with author) available at http://www.oecd.org/dac/effectiveness/34428351.pdf (Nov 1, 2015, 13:30
PM).

115 Gerald van Bilzen, The Development of Aid 577 (Cambridge Scholars Publishing) (2015).
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High Level Forum in Harmonization. At this meeting, convened by the OECD, donor agencies
agreed to work with developing countries, to improve coordination and streamline their
activities at country level. They agreed to harmonize their operational policies, procedures and
practices. Recipient countries had asked or such harmonization in a Development Assistance
Committee (DAC) Survey.!® They agree to take stock of concrete progress before meeting in
Paris in early 2005 which produced the Paris Declaration.

The Paris Declaration has created a powerful momentum to change the way developing
countries and donors work in cooperation together, to maximize the benefits of foreign aid in
achieving national development goals of the recipient countries.!!® The Declaration presents and
action-oriented roadmap with 56 commitments'*® and focused on five mutually reinforcing
principles'? ownership, alignment, harmonization, managing for results and mutual
accountability.!?

For a practical reason, this article will underline only two fundamental principles of the
Paris Declaration as a dominant factor in the establishment of Indonesian development trust
funds. Firstly, it is grounded from the principle of ownership suggested that donors must
integrate into the priorities as defined in the developing countries national development

strategist. Secondly, it is based on the principle of harmonization that donors should coordinate

116 OECD, The Paris Declaration on Aid Effectiveness and the Accra Agenda for Action 11 (2005; 2006) (on file
with author). DAC survey is a survey prepared by the Development Assistance Committee (Working Party on Aid
Effectiveness) comprising OECD/DAC members, partner countries and multilateral institutions, met twice, on 30-
31 May 2005 and on 7-8 July 2005 to adopt, and review where appropriate, the targets for the twelve Indicators of
Progress of the Paris Declaration.

117 Gerard Van Bilzen, supra note 115.

118 Felicia Yuwono, supra note 102, at 10.

119 OECD, supra note 116.

120 Gerard Van Bilzen, supra note 115

121 See generally OECD, supra note 116.
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their development work better amongst themselves to avoid duplication and high transaction
costs for poor countries.

The ownership principle as the bed rock of the Paris Declaration recognized that
development will be successful and sustained and aid fully effective only where the partner
countries take the lead in determining the goals and priorities of its own development and sets
the agenda for how they are to be achieved.'?? Here the emphasis on “ownership” referred to
development country’s governments’ ability to exercise leadership over their development
strategies and their implementation. Lindsay Whitfield, the author of The New Politics of Aid:
Barriers to Ownership, argues that ownership is to be understood as the degree of control
recipient governments are able to secure over policy design and implementation.!?

The second fundamental principle, a harmonization, suggest that aid harmonisation is
about bringing donors together to make more efficient the way they provide aid. The Paris
Declaration argued by providing and managing aid through different approaches could result in
unneeded replication of efforts and a greater burden on recipient countries that have to deal with
a wide range of policies and procedures. Therefore donors and partner countries agreed to
implement common procedures and processes, simplicity in aid management and also work
together to enhance complementarity in development co-operation under the Paris
Declaration.!?* Correspondingly, harmonizing donor procedures by establishing joint

mechanisms for monitoring, disbursement, review missions will result in the reduction of

122 OECD, Aid Effectiveness: A Progress Report on Implementing the Paris Declaration 11 (2009) (unpublished
Progress Report) (on file with author).

123 | indsay Whitfield, supra note 112, at 5.

124 OECD, Aid Effectiveness 2011: Progress in Implementing the Paris Declaration, Better Aid 61 (OECD
Publishing, 2012) also available at_http://dx.doi.org/10.1787/9789264125780-en.
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transaction costs for recipients and an improvement in aid predictability which will strengthen
the ability of recipient governments to realistically plan.'?®

As a signing party to the Paris Declaration, Indonesia has committed to the aid
effectiveness principles and commitments contained in the Declaration. In order to transform its
commitment into actions, Indonesia has participated on the self-evaluation of the
implementation of Paris Declaration which assessed the effective coordination among donors
and development partner for alignment, harmonization, ownership, mutual accountability, and
better aid managing for development result. The evaluation showed that the Paris Declaration is
relevant in the context of Indonesia in strengthening and accelerating Indonesia aid
management for better development result.!?® Therefore, the Gol would continue its active
participation in the next High Level Forum on Aid Effectiveness.'?’

Indonesia is a signatory to the Paris Declaration on Aid Effectiveness (Paris Declaration),
and has committed to the aid effectiveness principles and commitments contained in the
Declaration.!?

B. Accra Agenda of Action, 2008

A third High Level Forum on Aid Effectiveness was held in Accra, Ghana, in 2008.12° At

that High Level Forum, an even greater number and wider diversity of stakeholders endorsed

125 A Faust de Kemp, et al, Between High Expectations and Reality: An Evaluation of Budget Support in Zambia 35
(2011) (Synthesis Report, Bonn/ The Hague/ Stockholm, BMZ/ Ministry of Foreign Affairs /Sida) (on file with
author); see generally George Ofori-Atta, General Budget Support, facilitating Aid Effectiveness through
Harmonization and Reduced Transaction Costs: A Case Study of Ghana’s Multi-Donor Budget Support (2012)
(Unpublished M.A. Thesis) (on file with on file with Institute of Social Studies, The Hague Netherland Library
system).

126 Indonesian Nat’l. Dev. Planning Agency, Joint Evaluation of the Paris Declaration Phase 2 (May-Oct 2010)
(Final Report) (on file with author).

127 ukita D. Tuwo, Vice Chairman of Bappenas, Remarks of the Joint Evaluation of the Paris Declaration Phase 2
Final Report (2010) (on file with author).

128 The Jakarta Commitment.

129 Gerard Van Bilzen, supra note 115.
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the Accra Agenda for Action (AAA). AAA was designed to strengthen and deepen
implementation of the Paris Declaration. The AAA takes stock of progress and sets the agenda
for accelerated advancement towards the Paris targets. The AAA both reaffirms commitment to
the Paris Declaration and calls for greater partnership between different parties working on aid
and development.t3® The AAA stressed the following points: country ownership for developing
countries of their own development policies; building more effective and inclusive partnerships;
and achieving development result- and openly accounting for the aid flows. 13!

The Paris Declaration and AAA have guided Indonesia to the changes of its contemporary
aid architecture. In this sense, the nature of aid management in Indonesia is set to shift from
“donorship” to “ownership”. After its participation in several High Level Forum on Aid
Effectiveness, the government of Indonesia then continued their commitment to the principles
of aid effectiveness by adopting exclusively a national action plan, through the signing of the
Jakarta Commitment.13?

C. Road to Indonesian Development Trust Funds

1. Jakarta Commitment, 2009

With an understanding of the Paris Declaration and AAA, the Gol committed to move
forward with full implementation of the principles aid effectiveness by developing and adopting
exclusively a national action plan. Jakarta Commitment, which was signed by the Gol on

January 12th, 2009 and adopted by the 26 development partners, is a Road Map to implement

the agenda of aid for development effectiveness in Indonesia.'3

130 See generally OECD, supra note 124.
131 Gerard Van Bilzen, supra note 115.
132 Felicia Yuwono, supra note 102, at 3.
133 The Jakarta Commitment.
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Jakarta Commitment is a strategic step initiated by the Gol to take advantage of a large
agenda of the international aid effectiveness as expressed in the Paris Declaration to push
reform process and develop a wider partnership to achieve development effectiveness.’** The
agenda of the Jakarta Commitment is based on the Paris Declaration principles and the Accra
Agenda for Action through three underlying commitments including strengthening country
ownership over development, building more effective and inclusive partnerships for
development and delivering and accounting development results. 1

The commitment highlighted three area of reforms in the field of national development
policy: (1) planning and budgeting reform based on the Law No. 17/2003 on State Budget and
Law No. 25/2004 on National Development Planning System; (2) government Procurement
Reform by enacting a new law regarding national procurement system and established a new
agency called National Procurement Policy Agency; and (3) reform in the management of
foreign loan and grant by ratified the Government Regulation No. 2/2006 on Procedure to
Administer Foreign Loans and Grants.13®

More importantly, Indonesia has put harmonization as one of the top priorities in its aid
effectiveness agenda. Having experienced with various multi-donor trust funds ranging from
large multi-donor trust funds to quite small and ad hoc trust funds to support very specific
activities, the Government and development partners commit to reducing the number of ad hoc

freestanding trust funds. The Government will also issue clear-cut guidelines for the

134 Aid for Development Effectiveness Secretariat, Jakarta Commitment Annual Report 2009: Quest for
Indonesia’s Role as a Middle Income Country 11-2 (2010) (unpublished report) (on file with author).
135 Felicia Yuwono, supra note 102, at 2.

136 Ajd for Development Effectiveness Secretariat, supra note 134, at 77.
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mobilization and management of multi-donor funds, and for the mainstreaming of multi-donor
support program into government programming processes.**’
2. Aid for Effectiveness Development Secretariat, 2009

Following the signing of Jakarta Commitment, Gol has established the Aid for
Development Effectiveness Secretariat (A4DES) as a means to implement the Jakarta
Commitment. A4DES manages the “pooled resources facility” provided by Gol and
Development Partners!®®. A4DES supports, facilitates, coordinates and monitors
implementation of the Jakarta Commitments road map action matrix. During the course,
A4DES also facilitates capacity development for Gol officials who are participate in the
implementation of the Roadmap.13°

A4DES is led by a steering committee (SC) chaired by the Deputy Minister for
Development Funding of Bappenas. SC members consist of high ranks official from Ministry of
Finance, Coordination Ministry of Economics, National Procurement Policy Agency, Ministry
of Foreign Affairs, Ministry of Home Affairs, and Ministry of State Secretariat. The steering
committee is responsible for the achievement of the Jakarta Commitment action plan and to
ensure an effective and accountable use of A4DES resources. The SC delegates the day to day
operations delegate authority to the Management Committee who is overseeing daily progress
and implementations of A4DES program.4

The Thematic Workings Groups (WG) under A4DES are envisaged to be forums for
sharing information, discussing achievements and challenges and to agree on common steps to

be taken moving forward on fully meeting the goals as stipulated in the Jakarta Commitment

137 The Jakarta Commitment, at Sec. I1 b.

138 Aid for Development Effectiveness Secretariat, supra note 134, at 80.

139 1d. at 82.

140 Head of Bappenas Decree No. 33/M.PPN/HK/04/2009 issued on April 2nd, 2009.
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and the related action matrix.*! Thematic WG are developed in the following areas with
membership being relevant government and development partner stakeholders: Procurement,
Public Financial Management, Dialogue and Institutional Development, Development of
Financing Mechanism; Monitoring and Evaluation; and Capacity Building and Knowledge
Management.4?

During the operation of A4ADES, WG on Public Financial Management (DFM) has made
historical step in the establishment of Indonesian Development Trust Fund. The Working Group
on DFM was the one who setting-up a concept of National Development Trust Fund, based on
Indonesia’s prior similar experiences in industrial efficiency pollution control, and Non-project
grant aid from Japan.** A major task of the of the WG on PFM is to create a nationally owned
results-based cooperation process to work with the development partners for the targeted
development results in an environment of mutual respect, trust and accountability.!**

The National Trust Fund (NTF) A4DES is prepared to serve as a nationally owned and
administered trust mechanism for pooling external funding resources from various development
partners in a manner that could improve alignment between external assistance and national
system. This is done in order to establish a stronger national ownership in defining aid
architecture and processes consistent with Indonesia’s Aid for Development Effectiveness
agenda, particularly the Jakarta Commitment.1#°

In the early stage, the trust fund will be administered by the UNDP (as a ‘trustee’), in the

form of Transitional Multi-Donor Fund (TMDF). The purpose of TMDF is to channel

141 See generally Aid for Development Effectiveness Secretariat, supra note 134.
142 |d

143 Felicia Yuwono, supra note 102, at 27-8.
144 The Aid of Development Effectiveness Secretariat, supra note 5, at 3-1.
1451d. at 3-4.
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development partners’ support for the implementation of A4DES work program in an effective,
efficient, transparent and accountable manner, so that the impact of such assistance can be
maximised. TMDF also serves as a mean to identify, select and develop the necessary capacity
for a national entity as part of the step to form a Nationally Managed Trust Fund that is fully
managed by Indonesian entity.4
3. Government Regulation on Procedure and Mechanism to Administer Foreign
Loans and Grants, 2011

The Paris Declaration provided the momentum to change the condition of “donorship” to a
different direction, where developing countries are supposed to have ownership over foreign aid
on their development. The need to change the previous nature of aid relationships has brought
the government to reform in various areas to retain bigger ownership, as outlined in regulations:
Planning and budgeting reforms under Laws No. 25/2004 and Law No. 17/2003, government
procurement reform under Presidential Regulation (Perpres) No. 80/2003, and the reform of
external loans and grants management under Government Regulation (PP) No. 2/2006.147

PP No0.2/2006 was a central policy in term of foreign loans and/or grants for government
of Indonesia. After several years the implementation of PP No. 2/2006, there are some aspects
in PP No. 2/2006 that should be reviewed in order to improve the management of foreign aid.
Under the A4DES, this regulation also had been reviewed by the WG on PFM as part of their
task to prepare recommendations on the optimization management of foreign aid through
development of aid funding mechanisms and to find alternative financing sources and/or new

funding schemes along with the development of financing mechanism.!48

146 1d. at 3-2.
147 Felicia Yuwono, supra note 102, at 33.
148 Head of Bappenas Decree No. 33/M.PPN/HK/04/2009 issued on April 2nd, 2009.
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One important aspect which had been underlined by the WG on PFM was the idea to
separate the administrative mechanism between foreign loans and grant arrangement. This is
caused by fundamental differences in characters of foreign loans and grants.!*® WG on PFM
suggested that the government should amend the PP No. 2/2006 to simplify the government
procedures especially for the foreign grants to be administered in the state budget.

Additionally, WG PFM also tried to satisfy their second task to find alternative financing
sources and/or new funding schemes. The WG on PFM had analysed the operation of several
multi donor funds in Indonesia. Some important findings include development trust fund
requires a clear policy and regulation to ensure the smooth implementation of activities funded
through this mechanism. The clarity of legal aspects in establishing a trust fund, such as the
appointment of national trustee is also important.?>® This was also become one of the most
important recommendations from A4DES to the government of Indonesia to establish a national
policy regarding a development trust fund. After conducted long discussion with various
stakeholders, PP No. 10/2011 as a replacement of the PP No. 2/2006 finally was enacted by the
President of Indonesia along with the provision regarding development trust fund within the
regulation.

D. MCA-I’s Accountable Entity as the First Indonesian Development Trust Fund,

2012
Given Indonesia’s sound policy performance and the success of the Threshold Program, in

December 2008 MCC’s Board of Directors selected Indonesia as eligible for a Millennium

149 Aid for Development Effectiveness Secretariat, supra note 134, 100-101.
150 Id.

30



Challenge Compact.® The Threshold Program is financial assistance contract between the
United States and a country which designed to improve low indicators scores and making the
country competitive for MCA Compact funding.!*2

The preparation to receive the Compact grant continued with lengthy process such as
conducted constrain analysis, public hearing, drafted various concept papers, fact findings, due
diligent, appraisal and early negotiations, prepared draft of grant agreement, designed an
accountable entity, designed a tax exempt mechanism.!>

The most challenging part of the MCA’s preparation probably was the process of
establishing an institution so-called MCA'’s accountable entity (AE). The AE is a legal entity
designated by the Government to implement the Program on behalf of the Government during
the Compact term. The AE can take many legal forms, as long as satisfies the legal
requirements and requirements such as must be independent legal entity that can ensure civil
society and private sector participation in the decision-making process of the Program.*

For example In Tanzania, it was a government parastatal established by presidential
decree under the Ministry of Finance. In Namibia, it is a separate unit within the ministry-level
government National Planning Commission. While in Georgia, the Government of Georgia

formed a public corporation to act as MCA’s AE.1®

151 White House, Fact Sheet: Indonesia and the Millennium Challenge Corporation (Jun 25, 2015, 5:37 AM)
available at http:// https://www.whitehouse.gov/sites/default/files/india-factsheets/US-

Indonesia MCC_Fact_Sheet.pdf.

152 See generally Millennium Challenge Account, Program and Activities, Threshold Program Agreements (Sept.
15, 2015, 5:47 PM) http://www.mcc.gov/programs/threshold.php; see Rebecca Stubbs, The Millennium Challenge
Account: Influencing Governance in Developing Countries through Performance-Based Foreign Aid 636, 42 Vand.
J. Transnat'L L. 621 (2009).

158 Indonesian Nat’l. Dev. Planning Agency, Compact Program Indonesia: Report to the President of Indonesia
(2011) (unpublished power point) (on file with author).

154 Guidelines for Accountable Entities and Implementation Structures, MCC US (July 21, 2008).
155 Id.
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At the time the Gol designed the AE, another team under the coordination of Bappenas
were still struggling to draft a new law regarding trust fund as mandated by Government
Regulation No. 10/2011. These two teams finally agreed to collaboratively design an entirely
new legal entity which could be operated as development trust fund as well as satisfy the
technical requirement of the MCC’s AE.**®

As a result, in November 10, 2011 Perpres No. 80/2011 regarding Trust Fund was enacted
along with the MCC’s approval to assign the MCA-Indonesia formed as a development trust
fund. " I will discuss more details about MCC and MCA-Indonesia in Part IV.

IVV. The Administrative framework of Indonesian Development Trust Funds And Its

Implementation

The Indonesian legal system is part of civil law system. Civil law system is deriving its
system from Roman strict law which does not apply the doctrine of stare decisis.'®® As any
other civil law countries, Indonesia use a code as a basis of the law. A term code here refer to
bodies of statutory law as a compilation of separate codes such as criminal code, a civil code
and a commercial code, and/or just generally refer to the entire body of statutory law.1®

In the case of Indonesian development trust funds, the basis of its implementation are

statutes and regulations such as Law regarding State Treasury, Government regulation

156 The collaboration between the preparation team of the Presidential Regulation on Trust Fund and the MCA team
can be traced in various documents: Email from Wisnubroto Sarosa, Program Coordinator MC-Indonesia, Usulan
Butir-butir Rancangan Peraturan Presiden Tentang National Trust Fund sebagai Pelaksana Program Compact
MCC di Indonesia [A Proposal to the draft of Presidential Regulation regarding Trust Fund as an Implementing
Entity of MCC Compact Indonesia] (May 27, 2011, 08:50 Indonesian Time) (on file with author); Indonesian
Nat’l. Dev. Planning Agency, Rapat Tim Pengarah Koordinasi Penyiapan dan Pengembangan Compact [Meeting
of the Steering Committee on Coordination and Development Compact Program] (Dec 13, 2011) (unpublished
report) (on file with author); Indonesian Nat’l. Dev. Planning Agency, Compact Program Indonesia: Report to the
President of Indonesia (2011) (unpublished power point) (on file with author).

157 Indonesian Nat’l. Dev. Planning Agency, Compact Program Indonesia: Report to the President of Indonesia,
supra note 153.

158 peter Mahmud Marzuki, An Introduction to Indonesian Law 26 (Intrans Publishing, 2" Ed 2012).

159 John B. Thorton, U.S. Legal Reasoning, Writing, and Practice for International Lawyers 16 (Lexis Nexis,
2014).
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regarding Procedure and Mechanism on Administered Foreign Loan and Grants, and
Presidential Regulation regarding Trust Funds. This part elaborates the legal basis of
Indonesian development trust funds, some keys principles in the law that regulate trust funds
and its implementation.

A. Legal Basis of Indonesian Development Trust Funds

Government Regulation (PP) is enacted by the President of Indonesia to implement
Laws/Statues. The requirement to issue a PP is very strict. President can issue a PP only when
there is a literal mandate from a certain article in Law/Act.*%° PP No. 10/2011 is mandated by
Article 38 (4) Law No 1/2004 on State Treasury.

However, it is worth noting that PP No. 10/2011 does not explain in detail about
development trust funds arrangement in Indonesia;** while implying that a Presidential
Regulation will further regulate the mechanism for trust funds.!®? In order to carry out a
statutory obligation of PP No. 10/2011, President of Indonesia enacted Perpres No. 80/2011
regarding Trust Fund. The regulation is completely dedicated to govern development trust funds
in Indonesia.

B. Some Substantial Provisions of Presidential Regulation regarding Trust Funds

1.  The Basic Concept of Development Trust Funds

Perpres No. 80/2011 defined a trust fund or development trust fund is a grant provided by
one or several donors which is managed by a trustee institution for a specific use. The grant
which is pooled into development trust fund may be sourced domestically as well as

internationally.

160 | aw No. 12/2011 regarding Enactment of Laws and Regulations.

161 Basically there is only a single article on PP No. 10/2011 which mentioned that Government may receive grants
either form foreign or domestic donor through trust funds (Article 47 (2) of PP No. 10/2011).

162 The Aid of Development Effectiveness Secretariat, supra note 5, at 3-9.
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The development trust fund is technically a semi-independent institution that represents
the Government of Indonesia in the implementation of activities and manages the program that
has been set-up. The development trust fund acts as the primary agent to implement the targeted
programs and to perform the right and obligation of the Gol to oversee manage and implement
the programs.

The management of the development trust fund shall be managed by a trustee
institution.1® A trustee institution is an organization established by ministries/agencies to
manage a development trust fund with authorities that has been agreed in the grant
agreement.164

Initiate minister/head of agency may only establish a trustee institution after obtained
consideration from Head of Bappenas and the Minister of Finance.®® This is done to ensure that
the development trust fund will be created to finance activities in accordance with the national
development priorities.

In order to manage grants trough a development trust fund, the ministries/agencies must
satisfy several criteria: (1) there is commitment from the donor to provide funds in order to
achieve the thematic target of the national development priority; (2) there is a need to support
the achievement of thematic targets; and/or (3) the donor and government agreed to create a
trust fund to achieve certain development priorities.

Generally, a trustee institution’s structure shall consist of a board of trustee and a trust

fund manager. The trustee institution will be directed by the Board of Trustees. The Board of

163 perpres No. 80/2011, at Art. 5 (1).
164 1d. at Art. 5 (5).
1851d. at Art. 5 (2).
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Trustees will have a conditional independent decision making authority. The Board of Trustees
is to be independent and the final decision maker with respect to the trust fund programs.

The board of trustee shall carry out the following duties (i) appointing a trust fund manager; (ii)
setting-up trust fund management programme; (iii) authorizing withdrawal of funds from the
donors; (iv) issuing a payment order to relevant parties; and (v) conducting a procurement of
goods/services.16®

Organisational structure of the board of trustee shall consist of a chairperson, secretary
and board members. The ministry which established the trust fund will chair the board of
trustee. This provision may be waived if the grant agreement clearly stipulated that certain
minister should be chaired the Board of Trustee. Secretary and Members of the Board of
Trustee may come from relevant sector ministries, other parties related to the use of the Fund,
and/or parties appointed by the donor. Representatives from Bappenas and Ministry of Finance
are becoming a permanent member in every trust fund which governed by the government of
Indonesia. Board members who come from government agency are nominated by heads of
agencies and entities. The government representatives are appointed based on their current
position in their office or ex-officio. Therefore, the term of the office is as long as their hold
their current office position.

The board of trustee then will elect a trust fund manager to manage trust fund properties.
Trust fund manager is not necessarily forms as financial corporation but can also a government
agency, a multilateral agency, a non-governmental organisation or a state own corporation. The
appointment of the trust fund manager can be proceed by open and competitive bidding or by

the appointment as stipulated in the grant agreement.

168]d. at Art. 8.
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A trust fund manager shall have the following duties (1) managing financial
administration of the Trust Fund; (2) Reporting administrative and financial management to The
board of trustee; and (3) as a payment agent to relevant parties upon the request of the board of
trustee.

2. The Operations of Development Trust Funds

Every Ministry, government agency, local government, Non-Governmental Organisation,
or Private Institution may propose their prospective activity to be funded by development trust
fund directly to the Board of Trustee. However, the activity shall be with reference to the
national Medium Term Development Plan; the objective of the grant and the ethics principles;
and the thematic targets of the Trust Fund.

The Board of Trustee will conduct an assessments for every proposed activities. Proposed
activities shall be approved or rejected by the Board of Trustee based on the result of the
assessment. The Board of Trustee required to maintain the assessment record. The Presidential
Regulation delegate an authority to the Board of Trustee to develop their own assessment
method.

In the events if the line ministries intent to channel the fund to local government, to a non-
governmental organisations or private institution, the process shall be performed by using the
state budget mechanism.

3. Reporting, Monitoring and Evaluation

Ministry, Local Government, Non-Governmental Organisation and Private Institution as

implementing agents, shall submit quarterly reports which consist of implementation and

financial report to the Board of Trustee.
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The Board of Trustee then shall submit a semester progress report on the implementation
of activities and management of trust fund to Head of National Development Agency, Minister
of Finance and other relating minister. The Host Minister/Head of Agency who established the
trust fund require to continuously monitor and evaluate the implementation and management of
the development trust fund.

C. The Existing Indonesian Development Trust Funds

Not so long after the enactment of Perpres No. 80/2011, the Gol has successfully
established two national development trust funds namely Millennium Challenge Account-
Indonesia (MCA-I) in 2012 and Indonesia Climate Change Trust Funds (ICCTF) in 2014.

The two national trust funds are being managed by a national trustee institution under
coordination of Bappenas. This part outlines a brief background of the each development trust
fund and describes the characteristics of its organization.

1. Millennium Challenge Account-Indonesia
a. MCC and MCA

The MCC® is a government corporation, part of the US executive branch, that
responsible for carrying a new initiatives from the US government to assist a few countries that
have demonstrated a commitment to sound development policies and where U.S. support is
believed to have the best opportunities for achieving the intended results.'®® This new initiative

is called the Millennium Challenge Account (MCA).16°

167 MCC is established by the Millennium Challenge Act of 2003 22 U.S.A § 7701 (2006).

168 See generally Congressional Research Service, The Millennium Challenge Account: Congressional
Consideration of a New Foreign Aid Initiative (Aug 23, 2003) (on file with author) also available at
http://fpc.state.gov/documents/organization/39340.pdf.

169 See generally Gerald van Bilzen, supra note 115.
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Participants would be selected based on a transparent evaluation of a country’s
performance on specific economic and political indicators, divided into three clusters
corresponding to the three policy areas of governance, economic policy, and investment in
people. In order to be eligible for MCA funding, a candidate country must (1) fall within per
capita income limits; (2) score above the median relative to other potentially eligible countries
on at least half the indicators in each category; (3) score above the median on the “control of
corruption” indicator; and (4) not be barred from receiving U.S. aid (i.e., trade sanctions).1"

One indicator, control of corruption, is a pass/fail measure: a country must score above
the median on this single measure or be excluded from further consideration.!”* The MCA
requires candidate countries to overcome these hurdles “to ensure that resources are channelled
towards countries that are performing well in a variety of dimensions of governance, and in
which corruption especially is relatively low.1"2 The degree to which a country controls
corruption is one of the performance indicators that help determine whether a country should be
eligible for compact funding.!’® In the 2014 compact eligibility selection process, two countries
that had been selected in 2013, Benin and Sierra Leone, were dropped from compact
consideration due to their failing grades on the “control of corruption” indicator.>’* In its

December 2014 meeting, the MCC Board issued a warning to Tanzania that, although

170 Daniel Kaufmann & Aart Kraay, Governance Indicators, Aid Allocation, and the Millennium Challenge
Account, 45 (Dec. 2002) (Draft for Discussion) (On file with the World Bank), available at
http://www.worldbank.org/wbi/governance/pdf/gov_indicators_aid.pdf.

"1 Congressional Research Service, supra note 168, at. 1.

172 |d

173 Curt Tarnoff, Millennium Challenge Corporation 25 (March 2015) (Congressional Research Service) (on file
with author) available at https://www.fas.org/sgp/crs/row/RL32427.pdf.

174 |d
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reselected for a second compact, such a compact would not be approved unless its declining
corruption score was reversed with “firm concrete steps.!’

MCC typically required the recipient country, by the time of compact signing, to establish
an accountable entity, also known as the MCA, as point of contact during program
development. Its board that usually composed of government and non-government officials,
including representatives of civil society. The government representatives are usually ministers
most closely associated with compact project sectors.1’®

b. Trust Fund of Millennium Challenge Account-Indonesia

In 2007-2009, Indonesia had acquired US$ 55 million of grant from Millennium
Challenge Corporation (MCC) Threshold Program.t’” Indonesia was considered successful in
using the grant to finance immunization and anti-corruption programs. The success made
Indonesia passed the qualification to participate in the competitive Compact grant program.*’®

MCC Compact Grant must be obtained through competition with other countries. In the
fiscal year of 2009, three countries fulfilled MCC requirements to be Compact program grantee
candidates: Indonesia, Zambia, and Colombia. Indonesia won the competition to get the five-
year grant. The Compact, a US $600 Million grants, is the largest commitment of the United

States of America in the last three decades in Indonesia.'’®

175 Millennium Challenge Corporation, MCC Statement on Board of Directors' Discussion of Tanzania at the
December 2014 Meeting (Dec 10, 2014) (Board of Director’s Statement) (On File with Author) available at
https://www.mcc.gov/news-and-events/release/statement-121014-tanzania-selection (Nov 27, 2015).

176 Curt Tarnoff, supra note 173, at 12

"Millennium Challenge Account-Indonesia, Background (Sept. 15, 2015, 5:47 PM) http://mca-
indonesia.go.id/en/about/latar-belakang/.

178 Id.

179 Millennium Challenge Account-Indonesia, supra note 177.
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Millennium Challenge Compact was signed on November 19, 2011. The grant, which
supports the Comprehensive Partnership of US and Indonesia, is implemented since 2013 and
will end in 2018.18

c. Governance and Operations
1) Legal Basis

Because the core of the MCC’s program is poverty reductions and its consider as a cross
cutting development issues, therefore, pursuant to Article 5 (3) of Perpres No. 80/2011, the
establishment of the trustee institution, shall be conducted based on the appointment of the
Head of Bappenas, after obtaining consideration from Minister of Finance. In order to fulfil
such requirement, the trustee institution of the Millennium Challenge Account- Indonesia has
been established under Bappenas office by virtue of Head of Bappenas Regulation. 8!

2) Goals and Objectives

The goal of the Compact grants is to reduce poverty through economic growth in
Indonesia.'8? The objectives will be achieved through the implementation of the following three
projects: a) green prosperity; b) community-based health and nutrition to reduce stunting; and c)
procurement modernization. 13 The Compact Program also has gender integration projects as
crosscutting activities.

The compact’s $332.5 million Green Prosperity Project is designed to increase

productivity and reduce reliance on fossil fuels by expanding renewable energy, and to increase

180 Id

181 Implementing Bylaws Regulation of the MCA-I Trustee Institution, at Chap. | A.

182 Millennium Challenge Compact between The United States of America Acting Through the Millennium
Challenge Corporation and The Republic of Indonesia (November 19" 2011) (hereinafter referred to as the
Millennium Challenge Compact).

183 Millennium Challenge Account-Indonesia, Tujuan dan Saran [The Goals and Objectives] (Sept. 15, 2015, 6.59
PM), http://mca-indonesia.go.id/en/about/tujuan-sasaran/.
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productivity and reduce land-based greenhouse gas emissions by improving land use practices
and management of natural resources.®

Meanwhile, the compact’s allocated $131.5 million for Community-Based Health and
Nutrition to Reduce Stunting project to reduce and prevent low birth weight, childhood
stunting, and malnourishment of children in project areas. The project will target approximately
7,000 villages in provinces where rates of stunting and low birth weight in infants and children
up to two years old are higher than national averages.'%

The procurement modernization project is designed to be implemented by the National
Procurement Policy Agency to increase efficiency and achieve significant government
expenditure savings on procured goods and services, therefore giving positive impact to the
economic growth.8 This $50 million project includes activities to build a career path for
procurement civil servants, create an institutionalized role and structure for procurement
professionals that provides sufficient authority to implement good practice, and strengthen
controls of the government procurement and financial audits.*’

Finally, the gender integration project aims to overcome gender inequality in policy
development, institution, and capacity, which obstructs full participation of women in project
activities and their ability to gain full benefit of Compact activities.'®

3) Governing Documents
The MCA-Indonesia implements its projects and activities in line with the national

regulations, both central and local. Additionally, the MCA-I also bounded by the grant

184 Millennium Challenge Corporation, Where We Work? (Sept. 16, 2015, 10.26 AM) https://www.mcc.gov/where-
we-work/program/indonesia-compact.

185 |d

186 See generally Curt Tarnoff, supra note 173.

187 Millennium Challenge Account-Indonesia, Background (Sept. 15, 2015, 6.59 PM), http://mca-
indonesia.go.id/en/background/.

188 Millennium Challenge Compact.
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agreement with MCC, implementation agreement and other documents which reflected MCC’s
policies. The legal documents which are governed MCA-I can be divided into two big
categorize. First is the grants agreement and its supplemental agreement which is operated
under international law. Secondly is the establishment documents and governing documents
which falls under Indonesian national regulation.

The grants agreement which is stipulated in the Millennium Challenge Compact between
The United States of America Acting through the Millennium Challenge Corporation and The
Republic of Indonesia®®® can be placed at the higher hierarchy of MCA-I governing documents.
This agreement created an obligation for the government of Indonesia as a recipient country to
establish accountable entity to manage the fund which finally becomes the embryo of the MCA-
I. In addition, a supplemental agreement is any other agreement between the Government (or
any Government affiliate) and MCC such as a Program Implementation Agreement (P1A)*°
and technical agreement in order to implement the Compact.!®* The Compact and its
supplemental agreement are international agreement that are governed by the principles of
international law.%?

Moreover, MCA-I is also governed by Indonesian national regulations. The national
regulation can be divided into two groups namely the establishment regulation and the
governing documents. Establishment Regulations is a legal instrument in the form of

regulations and decrees as the basis of the establishment of the MCA-I such as PERPRES No.

189|d_

19 program Implementation Agreement, hereinafter referred to as MCC PIA, by and between US, Acting through
The Millennium Challenge Corporation and Indonesia, Acting through The Ministry of National Development
Planning/National Development Planning Agency (BAPPENAS), September 19, 2012.

191 MCC PIA and other Technical Agreements hereinafter as supplemental agreements.

192 As stipulated on Section 5.10 of the MCC PIA; Head of Bappenas Regulation No. 2/2012 regarding The
Establishment of MCA-I Trust Funds, at Art. 3 and 4.
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80/2011 and Head of the Bappenas Regulation regarding the Establishment of the MCA-I Trust
Fund Institution.

Meanwhile, the governing document is technically legal instruments which is guided the
operation of the MCA-I1. The governing documents are consist of Minister of Finance
Regulation regarding the Mechanism for the Management of the Millennium Challenge
Corporation; Head of Bappenas Decree regarding the Establishment of the Board of Trustee of
Trustee Institution of MCA-I; and MCA-I’s Implementing Bylaws Regulation.

4) Governance Structure

The governing structure of MCA-I is a hybrid-institution combining the trust fund
structure which required by the Perpres No. 80/2011 and accountable entity required by the
MCC Guidelines.®® Under the national regulation, a trust fund institution is simply required to
have a board of trustee and a trust fund manager.

However, the MCC’s guideline demands more complex structure. The guideline required
every accountable entity to have a decision-making body, an advisory council, a stakeholder
committee, and management unit. More than that, other independent unit such as fiscal agent
and procurement agent also should be attached at the accountable entity structure.%

The structure of MCA-I has been placed by Head of Bappenas No. 22/2012. The MCA-I
Implementing Bylaws Regulation then breakdown the structure which has been stipulated in the
regulation into more details. The detail of MCA-I structure is as follow:

a) A board of trustee. The Board of Trustees will have ultimate authority and responsibility

for the oversight, direction, decisions maker and for the overall implementation of the

193 MCC Guidelines for Accountable Entities and Implementation Structures (July 21%, 2008).
194 See generally MCC PIA.
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Program Compact in accordance with the Compact, the PIA and all supplemental
agreements.

The Board of Trustees is comprised of seven voting members, and two nonvoting
members. The member of the Board of Trustee is consist of two representatives of the
Bappenas; one representative of the Ministry of Finance; one representative of the Ministry
of Home Affairs, one representative from civil community organizations, one representative
from the private sector, one representative from academia as a voting member. The MCC’s
Country Director and The Executive Director are served in board as a nonvoting member.

The current MCA-I’s Board of Trustee are Secretary of Coordinating Ministry of
Economic Affairs, Development Funding Deputy of Bappenas, Funding and Risk
Management of Director General of Ministry of Finance, Board member of Indonesian
Forum for Budget Transparency-Representative of Civil Society/NGO), Indonesian
Economist Association-Representative of Academia, and Indonesian Chamber of
Commerce-Representative of Private Sector.%

Board members who come from government agency are nominated by heads of
agency/the Minister. Non-government representatives are transparently and democratically
elected based on their own election system. Indonesian Chamber of Commerce (KADIN)
19 Indonesian Economist Association (ISEI) " and NGO’s networking called the
Partnership®® formed a task force to elect their representation to seat in the MCA-I’s Board

of Director.

195 MCA-Indonesia, Board of Trustee (Nov 27, 2015) available at http://mca-indonesia.go.id/en/about/majelis-wali-
amanat/.

196 A nomination letter from Indonesian Chamber of Commerce No. 2062/SKI1/X1/2014 dated Nov 28, 2014.

197 A nomination letter from the National Board of Indonesian Economics Association No. s-081/PP-
ISEI/VI11/2012 dated Agust 13, 2012.

198 A nomination from the forum of NGO No. 258/ED/July/2012 dated July 26, 2012.
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b) A Fund Manager. A Fund Manager means the financial institution appointed by the Board

of Trustees, to administer the use of the trust fund held in MCC’s accounts pursuant to
Compact.

An Implementing Team. The MCA-I Implementing Team consists of a Program
Implementation Unit which is assisted by the Fiscal Agent and Procurement Agent, and a
Government’s state budget (KPA) Supporting Unit.

The Program Implementation Unit is a management level unit, led by the Executive
Director who will manage the day to-day activities of MCA-Indonesia. The Officers will be
supported by appropriate administrative and other personnel as needed and in accordance
with the staffing plan and such other key officers as may be agreed upon by the Government
and MCC.

Even though the Executive Director should be acted as a corporate officer like in a
private corporation who have delegated actual authority and apparent authority to sign a
contract with third party,'® the national regulations hinder the MCA-I’s Executive
Director’s power. Under Indonesian regulation, every activity which engages with the
government project can only be administered by a government’s project director (PPK) who

has a status of a government employee.?®

19 Thomas Lee Hazen et al, Corporation and Other Business Enterprises: Cases and Material 238 (3™ Ed, West a

Thomson Reuters) (2009). Prof. Hazen in his book cited some cases to provide an explanation about officer
authority. In Schimdt v. Farm Credit Services, 977 F.2d 551 (10" Cir. 1992) the court held that although the
corporate president lacked actual authority to mortgage certain assets, apparent authority was a question of facts.
Also in Winshow v. Kingway Estates, Inc, 26 A.D.2d 61, 270 N.Y.S.2d 834 (1996), the court found that the

president had the authority to engage a broker to sell real estate on behalf of the corporation.

200 The regulations include Law No. 1/2003 on State Treasury, Law No. 28 Year 2009 concerning Local Taxes and
Charges, Government Regulation No. 42/1995 on Taxes and Charges of Foreign Government Project and

Presidential Regulation No. 5/2015 on Government Procurement.
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d) KPA supporting unit. The KPA Supporting Unit have responsibility for management of
the rupiah fund® relating to the tax relief mechanisms. The idea of this procedure is the
government of Indonesia will refund all of the tax which have been paid under the MCC’s
program.

The PPK, or Government Project Director, is a key member of the KPA Supporting
Unit. The PPK and the Executive Director have similar roles with respect to the funding
they are each responsible for managing. The PPK is managing a fund which is sourced from
Gol national budget.

e) Fiscal Agent. Fiscal Agent is a professional institution in the financial management field
which is appointed by the Board of Trustees through open selection to support the duties of
the Implementing Team. MCA- Indonesia has contracted Cardno Emerging Markets USA,
Ltd., to provide fiscal agent services for the implementation of the Indonesia Compact.

f) Procurement agent. Procurement Agent is a professional institution which is appointed by
the Board of Trustees through open selection to support the duties of the Implementing
Team in the implementation of the procurement of goods and services. Cardno Emerging
Markets USA, Ltd., also serves as the Procurement Agent to provide procurement agent
services for the implementation of the Indonesia Compact.

g) Stakeholders Groups. The Stakeholders Groups will be assigned primarily to inform the
various constituent groups about Compact Program implementation and provide advice and
input to MCA-Indonesia concerning the Program Compact, with the goal of promoting

transparency of the programs.

201 Rupiah is the official currency of Republic Indonesia. The language of a rupiah-fund here is referred to a pure
rupiah which means that this part of funding is fully sourced from the Gol budget rather than from MCC’s grant.
For the use of rupiah fund in the MCC Program see explanation no 5) bellow.
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5) How the Money is being Managed?%?

The MCA- Indonesia has two separate units for controlling USD Compact funding vs.
Rupiah funding. The Program Implementation Unit, headed by the Executive Director of the
MCA- Indonesia is responsible for managing the budgeting, committing, expending, and
reporting of Compact funds. The KPA Supporting Unit, headed by the KPA, manages the
Rupiah funding. The Rupiah funding is used for operational costs of the KPA Supporting Unit
and for reimbursements of taxes paid by the MCA- Indonesia and its contractors. Funds from
MCC must not be commingled with any other funds from any source whatsoever, except as
prescribed by MCC.

MCA.- Indonesia disburses funds using two payment systems: Common Payment System
(CPS) and Local Bank Account (LBA). In CPS method, electronic disbursements are directly
made to vendors for goods, works, or services received by the MCC US. These disbursements
can be made in US dollars or in rupiah. While, in the Local Bank Accounts system MCA-
Indonesia maintains accounts at PT Bank Rakyat Indonesia (BRI) for local payments. In this
method, funds are disbursed through CPS into the local bank account then “re-disbursed” by or
at the direction of the FA to pay vendors and MCA-I salaries, etc.

The Board of Trustee is responsible for Program implementation and oversight and is the
sole authority for authorizing expenditures. It prepares and submits all documents required in
connection with payments and as outlined in the MCA-I’s policy. Specifically, the MCA-

Indonesia is responsible for expenditures authorization.

202 This part is excerpt from MCA-I’s Fiscal Accountability Plan (November 2015). It serves as the official
financial management manual for the MCA- Indonesia to ensure transparent, appropriate, and efficient use of
funds. The FAP contains the policies and procedures on all financial management activities related to the grant
funds received by the Government of the Republic of Indonesia (GOI) from the United States of America through
the MCC; see also the KPA Decree No. 12/KPA.MCC/03/2013.

47



Contracts of MCA-Indonesia must be acknowledged and signed by the PPK and the
Executive Director of MCA-Indonesia or his/her designee. A Purchase Order (PO), however, is
considered committed and valid upon being signed by the Executive Director of MCA-
Indonesia or his/her Designee. However, for the purposes of tax reimbursement, the PO must
then be signed and acknowledged by the PPK before any payments are made by MCA-
Indonesia.

The Project Director of MCA-I must estimate, on a rolling quarterly basis for the life of
the Compact, both the level of commitments and the cash requirements needed to liquidate the
commitments and meet other expenses that are not obligated for each project. They should
consider the time required to complete the procurement process, the length of time for contract
execution and supplier/provider delivery in estimating when commitments and cash
disbursements will occur.

The FA will monitor the amount of funding available in the Permitted Accounts and the
amount of funding budgeted for Project and Activities during the current and subsequent
quarterly disbursement periods to ensure that sufficient cash balances are available.

6) How Do the MCA-I’s Grant Channel to the Beneficiaries?

The CPS and LBA system has made possible to link money from Washington DC to the
remote area in Province of Nusa Tenggara Barat (NTB)?% to fund a Community Based Program
for Public Health (CBPPH) under the Community-Based Health and Nutrition to Reduce

Stunting. 2%

203 See generally James L. Peacock, Indonesia: an Anthropological Perspective (Goodyear Publishing Company,
1973). (Describing that Sumbawa Island where West Nusa Tenggara (Nusa Tenggara Barat/NTB) Province located
is one of the remoter regions of the outer island in Indonesia).

204 satker Pengelola Hibah MCC, Sedikit Berliku di Penerima Manfaat [the Winding Road for the Beneficiary],
Compact Magazine, December 2015, at 16; 17.
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The NTB’s Provincial Health Agency is one of the program’s beneficiary of the CBPPH
grants.2%® In this program, MCA-I supports the National Program for Community
Empowerment (PNPM) Generation of Healthy and Smart, part of the PNPM PSF Program, to
reduce stunting caused by chronic malnutrition attributed to poverty Stunting hampers the
growth of cognitive skills, increases vulnerability to diseases, and lowers the level of
competitiveness.?% The locations of the project has been selected by the Gol?®’ under the
supervision of Coordinating Ministry of Social Welfare.?%®

In order to channel the money through CPS system for the CBPPH project, two newly
entities has been established: Operational Project Manager and the Local Treasurer. These
entities, which are attached to the Province’s office, has been formally approved by the MCC as
well as Indonesian state budget system. The Operational Project Manager is the leader in the
operational level. The duties include to coordinate projects planning, to review every contract
and purchase order and to give a final approval for activities in the provincial level. While the
Local Treasurer shall be responsible for certain aspects of fiscal accountability such as funds
controls, accounting, financial reporting and processing payments.2%°

The CBPPH grant is used to fund numerous activities conducted by Health Offices in the
provincial levels, municipal levels, village nurses, sanitarian and community based integrated

services (Poryandu)?' in the selected locations.

205 Id

206 MCA-Indonesia, Lokasi Proyek Kesehatan dan Gizi Berbasis Masyarakat untuk Menguraangi Stunting
[Community Based Project for Malnutrition and Health Project to Reduce Stunting] 3 (May 2014) (unpublished
report) (on file with author) available at http://mca-indonesia.go.id/wp-content/uploads/2013/12/Buku-Lokasi-
Proyek-rev2_Finall.pdf.

207 As it is listed in the Minister Coordinating of Welfare Letter dated Oct 10, 2013.

208 MCA-Indonesia, supra note 206.

209 |d

210 MCA-I, Implementation Mechanism (Jan 24, 2016, 11: 08PM), http://mca-indonesia.go.id/en/compact-
program/kesehatan/mekanisme-pelaksanaan/.
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In another project such as Green Knowledge Grant, which is part of Green Prosperity
Program, recipients are selected based on the call of paper competition. After nine months tight
selection and thought negotiation process, seven candidates are selected by the Board of Trustee
to receive US$15 million grants with the co-funding scheme mechanism. The selected
recipients must be able to provide at least 10% from the project spending. The selected
recipients are consist of six consortiums: Petuah, Green Consortium, HIVOS and Consortium,
JetPro and Consortium, PKSPL IPB and Consortium; and one single institution which is
Institute of Economics and Social Research-University of Indonesia (LPEM-UI).?!

Activities that will be funded by the Green Knowledge range from a huge technical
program such as training of entrepreneurship farming in four selected provinces which
conducted by HIVOS Consortium to the highly scientific project such as developing a green
budgeting approach for referential framework by LPEM-UI.%12

7) Current Capitalization

MCC is the only single donor for the MCA-I with contribution of US $600 Million grants.
The grant is used to fund three projects: $332.5 million for Green Prosperity, $131.5 million for
Community-Based Health and Nutrition to Reduce Stunting, $50 million for Procurement
Modernization and one crosscutting activities. 213

As of December 2014 total disbursement of all the project is US$ 50,553, 601. The current
expenditures are as follows: (1) Green Prosperity US$590,788; (2) Community-Based Health

and Nutrition to Reduce Stunting US$34,210,597; (3) Procurement Modernization US$

211 satker Pengelola Hibah MCC, Hibah Pengetahuan Hijau pun Mengalir Sampai Jauh [The Green Knowledge
Grant Flows Reaching Far], Compact Magazine., December 2015, at 8, 8-11.

212 |d

213 Based on MCA-1 website http://mca-indonesia.go.id/wp-content/uploads/2014/07/financial.jpg (Nov 10, 2015,
5:04 AM). See also description about the MCA-I’s goals and objectives on the ¢ 2 above.
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3.118.503; (4) Project Monitoring and Evaluation US$ 172,394; and (5) Program
Administration and Control US$50,553,601.24
2. Indonesia Climate Change Trust Fund (ICCTF)
a. General Background
ICCF is the transformation of nationally managed PREP ICCTF.?!® The aims of ICCTF is
continuing Gol commitment to reduce GHG emissions by 26% financed by its own resources
and up to 41% with international support compared to a business-as-usual scenario.?®
To harmonize and coordinate the international support for climate change activities, the
Government of Indonesia established the ICCTF.2Y” ICCTF has been operating since 2010
under PREP ICCTF, the cooperation framework between the Bappenas and the United Nations
Development Program (UNDP).?8 After a year’s having UNDP as Interim Trustee, on July 9™
2013 the ICCTF’s national trustee institution has been established under the coordination of
Bappenas.?®
b. Governance and Operations
1) Legal Basis
In 2014, UNDP has phased out its role as interim fund manager of PREP ICCTF and the
ICCTF has been becoming a self-managed national trust fund.??° Moreover, other legal basis
including Ministerial Decree concerning ICCTF Board of Trustee has been issued by Head of

Bappenas.??! Implementing Bylaws as a basis governance of ICCTF has been approved by the

214|d_

215 Details explanation regarding PREP ICCTF is provided in the Part 11 b 3.

216 |CCTF Secretariat, ICCTF Annual Report 2014, at 7 (2014) (unpublished Annual Report) (on file with author).
217 |d

218 ICCTF Implementing Bylaws (Nov 2012) hereinafter ICCTF Implementing Baylaws.

219 Established by Head of Bappenas Regulation No. 3/2013 on Establishment of ICCTF’s Trustee Institution.

220 |CCTF, Welcome (Sept. 16, 2015, 11.10 PM) http://icctf.or.id/welsome-to-icctf-p-4108/.

221 Head of Bappenas Decreee No. 97/2014 on the Establishment of ICCTF’s Board of Trustee.
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chairman of ICCTF’s Board of Trustee.??? A Memorandum of Understanding with Bank
Mandiri, a state own Bank, as a national trustee also has been signed.??
2) Goals and Objectives

The goal of the ICCTF is to support the Gol’s efforts to reduce GHG emissions up to a
total of 41% reduction with international support by year 2020%2*, move towards a low carbon
economy and facilitate adaptation in facing the negative impacts of climate change.??® ICCTF
has identified three high priority windows for financing responses to the risk of climate change,
Land-based Mitigation, Energy and Resilience and Adaptation Window.??®

The land based mitigation window aims to reduce GHG emissions by supporting
afforestation and reforestation activities along with sustainable agriculture and forest
management, as well as avoiding deforestation activities. The finance activities shall focus on
strengthening the institutional setting and capacities as well as reforming forest governance. It
shall also include activities that are related to technical assistance such as method development
and refinement as well as information and monitoring system to measure reduced GHG
emissions.??’

The Energy window is expected to significantly reduce GHG emissions linked to energy
supply and demand. The window encompasses the financing of low carbon energy supply
technologies and the implementation of energy conservation and other energy efficiency

measures.?%®

222 |CCTF Implementing Bylaws.

223 |CCTF Secretariat, supra note 216, at 32.

224 |CCTF Secretariat, Indonesia Climate Change Trust Fund (ICCTF) Progress Report 2010-2012,at 3 (2012)
(Unpublished Progress Report) (on file with author).

225 |CCTF Implementing Bylaws, at Sec. 2.6-1.

2% |d. at Sec. 2.6-3.

227 /d

228 Id.
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The Adaptation and Resilience Window strives to prepare Indonesia’s national and local
institutions, and vulnerable communities in facing the current and future impacts of climate
change. The efforts include the improvement of climate  information  dissemination,
development and improvement of adaptation  strategies design, utilization  of appropriate
technology and knowledge, and issuance of favourable policies for supporting adaptation
activities.??®

3) Governing Documents

ICCTF is fully govern by national regulation®® and by its own internal Bylaws. Currently,
every donor who committed to pool their fund through ICCTF has agreed with the term and
regulation which has been set-up by the ICCTF.

4) Governance Structure
In order to act quickly after its establishment, ICCTF is adopted most part of MCA-I’s

structure?®! and just made a little adjustment. The implementing organization of the ICCTF
consists of the Board of Trustees; Trust Fund Manager, and Implementation Team which
consists of Secretariat and State Budget (KPA) Supporting Unit. The details of each unit is as
follows:
(1) Board of Trustees. Board of Trustees directs ICCTF programs and activities and acts as

a State Budget working unit (Satker). Some of Board of Trustees’ role include

fundraising for climate change programs, appoint the Executive Director, provide

strategic direction to the ICCTF Secretariat relating to the channelling of funds and

29d.,

230 Head of Bappenas Regulation regarding the Establishment of The Board of Trustees of ICCTF

231 MCA-I State Budget (KPA) Supporting Unit, ICCTF Ambil Lesson Learned dari Program Compact [ICCTF
took a Lesson Learned from Compact Program] (Sept 16, 2015, 1157PM), http://satker-
mccbappenas.blogspot.com/2014/05/icctf-ambil-lesson-learned-dari-program.html.

53


http://satker-mccbappenas.blogspot.com/2014/05/icctf-ambil-lesson-learned-dari-program.html
http://satker-mccbappenas.blogspot.com/2014/05/icctf-ambil-lesson-learned-dari-program.html

()

(3)

project implementations, approval for the project proposals funding, carry out activities
and manage the funds as agreed in the Grant Agreement.

The members of Board of Trustees consist of voting members and non-voting
members. The voting members of board of trustees consist of three representatives of the
of Bappenas; one representative of the Ministry of Finance; one representative of the
Coordinating Ministry for Economic Affairs; one representative of the Coordinating
Ministry for People’s Welfare; one representative of National Council on Climate
Change; one representative from civil community organizations; one representative from
private sector; and one representative from university and one representative from
development partners contributing major funds. Currently, the representation of the UK
Government, Royal Danish and the government of Germany are served as voting member
in the Board of Trustee. The representatives from non-dominant Development Partners
and Executive Director will serve as non-voting member.

Board members who come from government agency are nominated by heads of
agencies/minister. While, non-government representatives are transparently and
democratically elected based on their own election system.

Fund Manager. The duties of the Fund Manager include 1) managed the financial
administration of ICCTF grant; 2) report the financial administration management of
ICCTF grant to the Board of Trustees; and 3) ensure the payment to the relevant parties
based on the SOPs. Bank Mandiri, a state own corporation bank, has been selected as a
fund manager of the ICCTF.

Implementation Team. Implementation team consists of the secretariat and State Budget

(KPA) Supporting Unit. The Secretariat is mainly responsible for implementing and
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managing ICCTF operation. Secretariat led by an Executive Director who is responsible
to the Chairperson and Secretary of Board of Trustees. Secretariat is supported by
Operation Deputy Director, Program Deputy Director, Fund Raising Deputy Director,
program staff, administration and finance staff, and expert staffs.

(4) The KPA Supporting Unit. KPA Supporting Unit have the principal responsibility for
management of the State Budget relating to the operating expenses of the Secretariat and
the KPA supporting unit. The key officer in the KPA Supporting Unit should be handled
by Indonesian government employee/civil servant.

5) How the ICCTF’s Money Links to The State Budget System

The ICCTF grants will be administered through national planning mechanism. It means
that the project that will be funded by the ICCT have to be on the Blue Book list.?*2 The fund
then be registered and pool it into the state budget using on budget system as an ICCTEF’s
money. The ICCTF will harmonize its project planning with government’s agenda which has
been stipulated in the national midterm development planning.

Technically, funds received from any donors and funds received from state budget shall be
managed in two different accounts. The funds received from contributing donors to ICCTF shall
be managed by the ICCTF Secretariat while the funds received from rupiah fund shall be
managed by the KPA supporting units.?%

Donor contribution to ICCTF shall be received in accordance with the terms set out in the

Grant Agreement between ICCTF and the contributing donor. The acceptance of funds shall be

232 Blue Book list is a list of medium-term plans (5 years plan) funded by foreign loans and grants. The list is
provided by Bappenas as a part of Indonesian national development planning mechanism.
233 |CCTF Implementing Bylaws.
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received through bank transfer to ICCTF bank account managed by the fund manager. Special
allocation of funds shall be allowed for contributions of more than US$ 5 Million.

When it comes to disbursing the funds, ICCTF grants shall be channelled based on the
agreement between ICCTF and the Implementing Agency, in accordance with the outlined
work plan and budget plan that was drafted and approved by the Secretariat. The Fund Manager
shall channel funds to the Implementing Agency that has been verified by Secretariat and
approved by the Secretary of Board of Trustees. Domestic source fund shall be channelled to
finance operational activities of ICCTF and Project financing.?%*

Annually, a comprehensive financial report consisting of all source of funds shall be
prepared by the Secretariat and reported by the KPA supporting unit to state budget system of
the Ministry of Finance. Financial reporting for the grants shall be prepared with reference to
the Grant Agreement and the applicable laws and regulations to ensure that acceptance of cash
fund, implementation, monitoring and evaluation of all funded activities are made in
transparent, accountable, efficient, effective manner, run with the precautionary principle, no
political binding and no charge to destabilizing security.?®

Executive Director is required to prepare a quarterly and annual financial reports and
presented to the Board of Trustees.?*

6) How the Projects Are Being Funded?

Generally projects under ICCTF are selected by using call of proposals system. Board of

Trustee invites eligible central and provincial government institution, NGO, universities, and

private sectors to submit desired projects for consideration trough a call of proposal. Board of

2341d, at. 3.6
235 Id.

236 Id
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Trustee committee or technical experts will screen and rank the project proposals according to
specific ranking criteria that are in line with the investment window’s and current ICCTF
priorities. The final decision regarding the selected projects will be decided by the Board of
Trustee during the Board’s meeting.?*’

For example, currently ICCTF has posted announcement in their website to invite eligible
CSOs to submit the proposals for Small Grant Programs for Civil Society Organizations (about
$50,000 per project). The Small Grant Program provides funding to urgent adaptation and
mitigation activities mainly at a community level.?®

ICCTEF’s priority in 2016-2018 is to finance site level projects that protect and rehabilitate
critical ecosystem; to reduce of barriers to energy efficiency and conservation as well as to
encourage environmentally sustainable transport; and to the agriculture and fisheries sectors
that are vulnerable to the present and future risks of climate change.?*®

Since 2012, ICCTF has successfully funded some strategic projects such as Energy
Efficiency in Steel and Pulp and Paper Industries ($2,225,920.85) and Enhancing Sustainable
Management of Community-Based Wood Pellets Production as Biomass Energy to Support
Low Carbon Economy and Climate Change Mitigation in Bangkalan, Madura, and East Java
(US $600,377).

In 2014, the ICCTF continued to oversee several projects implemented by the following
ministries: (i) the Ministry of Agriculture; (ii) the Ministry of Health; (iii) the Ministry of

Forestry.?*0 The beneficiaries of these projects are national and international research institutes,

237 |CTTF, Fund Management, available at http:/icctf.or.id/fund-management-p-3671-en/ (Jan 25, 2016, 9:04 PM).
238 See generally Term of Reference of Climate Change Mitigation and Adaptation Small Grant Program for CSOs
2016-2018(Jan 25, 2016, 9:21 PM) available at http://icctf.or.id/App_ClientFile/al780ed9-591c-4352-aff5-
4763a3283033/Assets/Call%20for%20Proposals%20%28English%29.pdf.

239 Id.

240 |CCTF Secretariat, supra note 224, at 10.
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policy-makers, universities, farmer and fisherman groups and NGOs in several selected are such
as West Kalimantan, Papua, Jambi, Riau and Central Kalimantan, West Sumatera, South East
Sulawesi, Central Java (Surakarta) and East Java.?**
7) Current Capitalization

As of December 2013, the UK has contributed £ 6,200,000 to the Indonesia Climate
Change Trust Fund (ICCTF) project, the contribution was in place in 2010. This is in
collaboration with Australian Aid (AusAID) who provided US$ 1, 4 million, Swedish
International Development Agency (SIDA) provided US$ 332,000 and United Nation
Development Programme (UNDP) contributed US$ 80,000 at the start of the project.?*? In June
2015 the USAID has agreed to contribute US$ 5 million to support the ICCTF’s programs.2*
V. Some Basic And Operational Problems: An Empirical Experience

Despite the persistent reforms and improvement in contemporary aid architecture, many
problems remain with the Indonesian development trust funds setup. After more than five years
implementation of Indonesian development trust funds, some basic adjustments and corrections
regarding the inherent system of the development trust funds need to be done. A systematic
improvement also requires in order to make the development trust funds coherence with current
state budget and national tax system.

The information presented in this part was compiled through the interviews with several
key players of Indonesian development trust funds such as Government official from Bappenas

and Indonesian Ministry Coordinating of Economic Affairs;?* current high level officer of the

241 1d. at 11-23.

242 The UK Dep’t of Int’l Development (DFID), ICCTF Annual Review Project 2014 (2014) (Annual Report) (On
File with Author) also available at iati.dfid.gov.uk/iati_documents/3472739.0dt.

243 Based on ICCTF website http://icctf.or.id/icctf-2015-board-of-trustees-meeting-2/ (Nov. 25, 2015, 9:38).

244 Respondent form the Gol are: Emmy Suparmiatun, General Counsel of Bappenas/Head of Legal Bureau of
Bappenas by email questioner/interview (Nov 6, 2015), Kurniawan Ariadi, Deputy Director of Directorate of
Bilateral Foreign Funding for Asia Region of Bappenas by Skype (Nov 5, 2015); and Hari Kristijo, Head of
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MCA-I and a former CEO of the MCA-1;2%° former Project Manager of the ICCTF and current
Climate Change Adaptation Specialist, USAID Indonesia.?*

1. Paradigmatic Problems

One of the underlying goals of the establishment of the Indonesian development trust
funds is based on the spirit of Jakarta Commitment to ““strengthening country ownership over
development, and building more effective and inclusive partnerships for development and
delivering and accounting development results.” Moreover, the spirit of ownership in the
Jakarta Commitment is also adopted from the same principle as it’s declared in the Paris
Declaration and the AAA. The ownership principle is referred to “development country’s
governments’ ability to exercise leadership over their development strategies and their
implementation.

The grants that operated under the MCA-1 and ICCTF has been claimed in line with the
principles of the Jakarta Commitment. Based on the Jakarta Commitment, Indonesia and
development partners would act together to strengthen ownership of the country that receive
development assistance, and to maximize the impact of the assistance. The donors has given
more flexibility and authority for Indonesia to develop programs which are in line with the

national planning priorities. The implementation of the programs also has been initiated with

General Affairs of the Ministry of Coordinating of Economic Affairs/Government Program Manager for the MCA-
I email questioner/interview (Nov 10, 2015). The interview instrument as well as the proposal of this study has
been review by the UNC Office of Human Research Ethics and Institutional Reviewer Board, which has
determined that this study does not constitute human subjects research as defined under US federal regulations [45
CFR 46.102 (d or f) and 21 CFR 56.102 (c) (e) (1)] and does not require IRB approval (IRB#15-2809). The UNC
IRB Office may be contacted by email at subjects@unc.edu.

245 Respondent fron the MCA-I are: Syahrial Loetan, Senior Advisor of the MCA-I email questioner/interview
(Nov 2, 2015); Gamar Ariyanto, Institutional Expert of the MCA-I email questioner/interview (Nov 3, 2015); and
JW Saputro, former CEO of the MCA-I and currently National Coordinator of Indonesian Science Fund email
questioner/interview (Nov 11, 2015).

246 Respondent from the ICCTF is Amin Budihardjo, former Program Manager of the ICCTF (2010-2013) and
currently Climate Change Adaptation Specialist of USAID Indonesia email questioner/interview (Nov 4, 2015 and
Nov 11, 2015).
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the involvement of many stakeholders. The involvement of multi-stakeholders from
ministries/agencies, academia, private sector, and civil society organizations, is a novelty and
never happened before in designing a grant program from foreign partners.?4’

However, a debate is remaining whether or not the implementation of the Indonesian
development trust funds has been in line with the principle of the Jakarta Commitment. It is
because the regulations does not clearly stated any language from Jakarta Commitment or Paris
Declaration. Thus, in order to incorporate the spirit or the principle of the Jakarta Commitment
and the Indonesian trust funds regulations the Gol may consider to add some language from the
Jakarta Commitment as a consideration of either PP No. 10/2011 or Perpres No. 80/2011.248

Another argument reflected donor perspectives provided by practitioners such as Dr. JW.
Saputro, a former of CEO of the MCA-I, and Amin Budihardjo, a USAID Climate Change
Specialist, mentioned that since the donors are still doubted with the accountability and
reliability of Indonesian state budget mechanism, therefore in some cases the donors remains
dominant in the operation of current Indonesian development trust funds.?*

2. Conceptual Problem

Even though Perpres No. 80/2011 has defined a development trust fund as a grant
provided by one or several Donors which is managed by a trustee institution for a specific use,
some people realized that this definition is both too narrow and misleading.

The essential element that has been missing from the definition is the beneficiary of the

funds. Moreover, the framers of Perpres No. 80/2011 also has failed to calculate the parties who

247 All of the respondent was agreed, at least in theory, that the establishment of current Indonesian development
trust funds has in-line with the spirit of the Jakarta Commitment and Paris Declaration.

248 Email from Amin Budihardjo, former Program Manager of the ICCTF (2010-2013) and currently Climate
Change Adaptation Specialist of USAID Indonesia email questioner/interview (Nov 4, 2015, 12:01 PM) (On File
with Author) hereinafter Email from Amin Bidihardjo.

249 Email from Amin Budihardjo and Email from J.W Saputro.
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may be benefited from the fund that provided by the development trust funds. Perpres No.
80/2011 only mentioned that the fund may be channelled by the Board of Trustee to the
line/sector ministry, local government, non-governmental organization; and/or private
institution. In fact some organs such as colleges and universities; professional association; and
non-formal community groups such as religious organizations or native group or traditional
social association are not included in the list. Therefore these particular groups are not eligible
to receive the funds from Indonesian development trust funds.?*

Additionally, the definition is also misleading because it is simplify a development trust
funds as a grant.?®* There is a conceptual differences between grants and trust funds. In the case
of grant after the asset has been transferred from donor to beneficiary, the absolute ownership of
such asset shifts to the beneficiary. On the other hand, in the context of trust fund, there is no
transfer of assets/funds from owner/settlor to the beneficiary. The ownership of the assets/funds
lies in the hand of trustee as the interface party. Trustee assumes a fiduciary duty on behalf of
the settlor for the benefits of the beneficiaries. Therefore, based on his long experience dealing
with overseas development assistance (ODA), development trust fund is actually not a grant but
more as an arrangement to manage the fund itself.?%

3. Problem with the Legal Status

There is remaining a controversy related to the legal status of Indonesian development

trust funds. Perpres No.80/2001 provides that trust fund is established within the initiate

250 Interview with Syahrial Loetan; Interview with Gamar Ariyanto; and Interview with Amin Budihardjo.

251 Email from Kurniawan Ariadi, Deputy Director of Directorate of Bilateral Foreign Funding for Asia Region of
Bappenas by Skype (Nov 5, 2015) hereinafter Interview Kurniawan Ariadi; Email from Hari Kristijo, Head of
General Affairs of the Ministry of Coordinating of Economic Affairs/Government Program Manager for the MCA-
I email questioner/interview (Nov 10, 2015) hereinafter Email from Hari Kristijo; and Gamar Ariyanto,
Institutional Expert of the MCA-I email questioner/interview (Nov 3, 2015) hereinafter Email from Gamar
Avriyanto.

252 Interview with Kurniawan Ariadi.
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ministerial/agency. Moreover, Indonesian trust funds are created under the virtue of the host
ministerial/agency. Under this circumstances, the development trust fund clearly becomes part
of the ministerial/agency that created it.

Perpres No. 80/2011 mentions that the development trust fund also will be treated as a
state budget working unit (Satker). The language of the Perpres No. 80/2011 that mentioned
that the development trust funds are “treated” as a Satker is inherently unclear and multi-
interpretations. Does it mean the development trust funds are a Satker or it just short of, kind of
or similar with Satker. It becomes important because based on state budget regulations such as
Presidential Regulation No. 5/2015 and Minister of Finance Regulation No. 170/PMK 0.5/2010
the head of Satker (KPA) is authorized to enter into agreement with third party such as goods
and services provider on behalf of the ministry/agency. Therefore, the chair of Board of trustee
of Indonesian development trust funds are authorized to enter into contract on behalf of the trust
funds institution.?®3

In facts the uncertainty of the legal status of Indonesian development trust funds has
created some serious problems. For example in the case of MCA-I, the MCC as the sole donor
requires the grants must be managed an accountable entity that have its own independent legal
entity. With the current legal status, it is still unclear whether the Indonesian development trust
fund has its own legal personality or not.?>* Another question that also arises is whether the
Indonesian development trust funds has a legal capacity to enter into agreement with other party

other than goods and services provider such as with foreign donor or with international

253 Email from Gamar Ariyanto; and Email from Hari Kristidjo
254 Email from Emmy Suparmiatun.
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organizations??® The answer is remaining unclear. | also will address lengthier about this issue
in Part VI.

4. Problems Related with the Current State Budget System

Perpres No. 80/2011 stated that the funding mechanism of Indonesian development trust
funds shall be performed in accordance with the state budget mechanism. This provision
becomes one of the major defect in the implementation of Indonesian development trust funds.

Development trust funds are created as alternative financing sources and/or new funding
schemes along with the state budget for development of financing mechanism. Therefore, the
Indonesian development trust funds should have their own administrative funds mechanism in
order to achieve that goal.?>®

One of the weaknesses of Indonesian state budget mechanism can be described as
government-based rigid line-item annual funding system. Current Indonesian fiscal law and
regulations discourage multiyear projects or programs, although they allow year by year
renewal. And they offer no flexibility in the use of funds. Furthermore, bureaucratic procedures
effectively limit some projects work to only six months of the year. Allocations are announced
in January, but funds are not disbursed until April or May, and highly detailed final reports,
which may take a month to prepare, are due in November.?’

5. Problems with the Operational of the Development Trust Funds

Some problems involve with the operational issues of Indonesian development trust funds

are: (a) unclear guidance regarding fund channelling mechanism; (b) there is no requirements

255 Email from Gamar Ariyanto; Email from Amin Budihardjo; and Email from JW. Saputro.

25 Email from Syahrial Loetan; Email from Amin Budihardjo; Email from Email Suparmiatun and Email from JW.
Saputro.

257 Email from Amin Budihardjo; Email from Gamar Ariyanto; Email from Emmy Suparmiatun; and Email from
JW. Saputro.
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for development trust funds to has their own goals and objectives; and (c) potential conflicted of
standard operation between the developments trust funds Bylaws with donors governing
documents.®

The first problem is related to the provision in Perpres No. 80/2011 which mentioned that
the fund may be channelled by the Board of Trustee to the line ministry, local government, non-
governmental organization; and/or private institution. In practice there is no clear guidance how
the development trust funds may channel their fund to the beneficiary. In fact, the fund
channelling process to the beneficiary just simply follow a regular state budget mechanism. For
example project funding for local NGOs are used a social assistance mechanism, or project
funding to the local governments are followed a block grants and special funding through the
government’s treasury office.?>®

Second problem is that Perpres No. 80/2011 does not say anything regarding the
obligation for the development trust funds to have specific goals and objectives for their
organization. Perpres No. 80/2011 just stated that the trust fund may be established in order to
achieve the thematic target of the national development priority. A specific goals and objectives
are needed as a guiding-star for the organization and all of its member to collaborate their effort
into one single direction.26°

The third problem is the Perpres No. 80/2011 also does not give a general guidance
regarding minimum substantive provisions that should be included in to the development trust
fund’s Bylaws. That is why the Implementing Bylaws Regulation of the MCA-1 is slightly

different with the ICCTF regulation. Moreover, since the national regulation is absent regarding

258 Email from Amin Budihardjo; Email from Gamar Ariyanto; Email from Emmy Suparmiatun; and Email from
JW. Saputro; and Email from Hari Kristijo.

259 Email from Amin Budihardjo.

260 Al of respondents are agreed that the development trust fund should have their own goals and objectives.
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such requirements therefore the donors are often use this opportunity to ask the development
trust funds to use their internal standard.?®*

6. Problem with the Organizational Structure

There are two serious problems with the organizational structure of Indonesian
development trust funds. First, Perpres No. 80/2011 just stated that management of the
Indonesian development trust funds shall be undertaken by trustee institution which shall
consist of Board of Trustee; and Trust Fund Manager. In practice, what the Board of Trustee
really need is a set of implementing body or a secretariat to implement the strategic policy
which has been provided by the board. Because based on current experience, the fund manager
is actually functioned as a cashier rather than a CEO or head of secretariat who conducted the
office in day to day basis.?%?

Second problem is regarding the position of the development trust funds as a Satker. The
effect of this provision is created two competing organs under the Indonesian development trust
funds who conduct an implementation of the programs: the management unit and KPA
supporting unit. In some cases these two organs are required to co-sign the contract with the
third party.

The PPK, or Commitment Executor Official, is a key member of the KPA Supporting
Unit. The PPK and the Executive Director have similar roles with respect to the funding they
are each responsible for managing. Contracts of MCA-Indonesia must be acknowledged and

signed by the PPK and the Executive Director of MCA-Indonesia or his/her designee. A

261 All of respondents give the same impression that one of the reason that donors still influence in the operational
issue of development trust funds because their lack of guidance regarding how to create a reliable and applicable
Bylaws.

262 Email from Hari Kristijo; Email from Amin Budihardjo; Email from Emmy Suparmiatun; and Email from
Gamar Ariyanto.
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Purchase Order (PO), however, is considered committed and valid upon being signed by the
Executive Director of MCA-Indonesia or his/her Designee. However, for the purposes of tax
reimbursement, the PO must then be signed and acknowledged by the PPK before any
payments are made by MCA-Indonesia.?®3

This twin leader has already created critical problem such as potential confuse of
leadership.2®* Another problem that occur because of this situation is the delay of the product
delivery because every counterpart or work provider have to wait the contracts has been signed
by both the management unit and KPA supporting unit.?®

7. Problem with the Tax System

Presidential Regulation No. 80/2011 simply provides that tax and import duty facilities for
activities funded by a trust fund shall be provided by Minister of Finance. For some people this
provision is not sufficient to provide guidelines in the operations of Indonesian development
trust funds.%® In fact, there is no specific guidance such as administrative regulations which is
provided by the Ministry of finance that clearly regulate in this matter.?®” The regulation is
technically partial and issued on case by case basis. For example, currently Ministry of Finance
has issued a special tax regulation for the MCA-1 but not for ICCTF.25%8

Another problem also occur when the donors demand to get a special treatment for their
fund, such as they want to exempt status from the local taxation which is part of local

government authorities rather than the Ministry of Finance.?® This case is actually happened

263 KPA Decree No. 12/KPA.MCC/03/2013.

264 Interview with JW. Saputro.

265 Interview with Emmy Suparmiatun; Email from JW. Saputro and Email from Hari Kristijo.

266 All respondents but Syahrial Loetan, agreed that this provision is unclear and not sufficient to guide the
operation of Indonesian development trust funds.

267 Interview with Amin Budihardjo.

268 |nterview with Emmy Suparmiatun.

269 Interview with Hari Kristijo.
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with the MCC grants that demand a tax exempt status from various kind of taxes in Indonesia
included local taxation. The problem also becomes more complex because in order to get tax
exempt status, local authorities are required to amend their regulation which is mean that they
also need to obtain a permission from local legislative body. Therefore, it takes a huge amount
of time in order to solve a small particular problem which is also will be effected to the overall
projects completion schedules.?”

Amin Budihardjo and JW Saputro even suggested that the Gol should amend Perpres No.
80/2011 or to enact a new government regulation to allow Indonesian development trust funds
to get special tax exemption like non-profit organizations. This approach will not only
beneficial for the development trust funds but also it will attract more donor to donate their
money into development trust funds.?’

VI. Evaluating Indonesian Development Trust Funds: A Comparative Analysis

Since the increasing number of trust funds that are governed by international law, there are
already desirable attempt to create a codification of the fundamental principles that should be
observed in the administration of the trust funds.?’2 Many development practitioner, scholars
and international donor agencies have issued guidebooks, handbooks or standard manuals in
order to promote accountability in setting up, managing, monitoring, and evaluating a

development trust fund in various area.?”

270 Interview with Gamar Ariyanto.

271 Interview with Amin Budihardjo.

272 Joseph Gold, Trust Funds in International Law: The Contribution of the International Monetary Fund to a Code
of Principles, 72 Am. J. Comp. L 4, 865 (Oct 1978).

213 See, e.9., Barry Spergel & Kathleen Mikitin, Practice Standards for Conservation Trust Funds (CFA
Publication) (Dec 2014); Flynn Cassie, Blending Climate Finance Through National Climate Funds: A Guidebook
For The Design And Establishment Of National Funds To Achieve Climate Change Priorities (UNDP New Y ork)
(2011); Marianne Guerin-McManus, Conservation Trust Funds, 20 UCLA J. Envtl. L. & Pol’y 1 (2001/2002);
Ruth Norris (Ed), The IPG Handbook on Environmental Funds: A Resource Book For The Design And Operation
Of Environmental Funds, (IPG by Pact Publications New York) (1999); Sophie Smyth, A Practical Guide To
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This part will include a discussion of creating standard of development trust funds from an
international best practices perspective. A comparison approach is used to evaluate the standard
principle of trust fund with the substantial provisions of Perpres No. 80/2011 and its
implementation on the existing development trust fund (MCA-1 and ICCTF).

The standard principle of development trust funds include: a solid legal status, goals and
objectives, governing documents, a governing body, standard of good governance and
housekeeping requirements, the fiduciary responsibilities of governing body members, manager
fiduciary arrangements, positions of head of management unit and the the funding
mechanism.?#

A. Legal Status

The legal status of the development trust funds may take one of two distinct legal forms.
The most common form is without independent legal personality, involves setting up the trust
fund under the auspices of the host institution. The other form of the trust funds is legally
independent, involves setting up the trust fund as a legal entity under the national law.

1. Without Independent Legal Personality

From the international institutional law perspective, trust fund are technically a financial
vehicles without independent legal personality, created by an administrative agreement between
donor(s) and multilateral trustee.?”> Donors maintain effective control over trust funds, which

are not commingled with the general resources of multilateral agencies.?’®

Creating A Collective Financing Effort To Save The World: The Global Environment Facility Experience, 22 Geo.
Int’l Envtl. L. Rev. 29, 31 (2009).

214 See id.

275 Bernhard Reinsberg, The Implications of Multi-Bi Financing On Multilateral Agencies: The Example of the

World Bank 3 (University of Zurich Center for Comparative International Studies, 2015).
276 Id.
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The legal person of the trust is distinct from that of the donor, as well as from the other
assets of the trustee, even though the assets of the trust pass to the ownership of the trustee for
the duration of the trust relationship.?’” Due to this constrain, they generally cannot enter into
contracts or to be subject of privileges and immunities.?’® For that purpose, the international
organization acting as trustee, or another organization or entity having legal personality under
international or local law, must act on contractual matters.?"

Some example of non-legal personality trust funds are various trust funds administered by
the United Nations, the Food and Agriculture Organization, the World Health Organization, the
International Labor Organization, and the Inter-American Development Bank.?%

2. Independent Legal Personality

In the area of conservation trust fund, a study conducted by the Global Environment
Facility found that in order to be successful, trust funds must be more than just financial
mechanisms.They should be self-governing institutions and play key roles in the development
of national conservation strategies.?8!

Under this approach, donors create a new collective financing effort as an independent
legal entity under the national law of a country whose location and legal provisions for non-

profit entities meet donors’ needs.?®? They may be created by Deeds of Trust, chartered by the

277 |lias Bantekas, The Emergence of the Intergovernmental Trust in International Law: the British Yearbook of
International Law (Oxford, 2011).

278 Gerd Drosse, Funds for Development Multilateral Channels of Concessional Financing 61 (Asian Development
Bank, 2011).

279 |d

280 Joseph Gold, supra note 272, at 859 (Oct 1978).

281 Global Environment Facility, Evaluation of Experience with Conservation Trust Funds 11 (1998).

282 Sophie Smyth, Collective Action for Development Finance, 32 U. Pa. J. Int’l L. 961, 998 (2011). (Explaining
this approach as a “national law entity” trust fund).
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government?®, by article of incorporation or by a statute.?3* The establishing document not only
will create a legal right for the board of trustees to initiate suits on behalf of the trust, it also
forms the basis for removing the board when there is any wrong-doing or dissolving the trust
when the objectives are not being carried out.?®®

The independent legal status will effectively ensure the trust fund independence from
government that has clear and well enforced laws concerning private non-governmental
organizations (including foundations or trusts).%® Most international donors will only contribute
to a Fund that is legally independent and not controlled by government.?®” For example, in the
interest of promoting and building civil societies, the United States Agency for International
Development (USAID) and Global Environmental Funds (GEF) refuse to contribute to the
capital of a fund whose board has more than 50 percent government representation.2®

Trust fund with independent legal personality is emerged as a widely accepted option
when the G8 countries set up the Global Fund to Fight AIDS, Tuberculosis and Malaria (the
Global Fund) in 2001. The alternative the Global Fund’s donors selected was to set the Fund up

as a non-profit foundation under Swiss law.?8

283 Emeka Duruigbo, Managing Oil Revenues For Socio-economic Development In Nigeria: The Case For
Community-Based Trust Funds 186, N.C. J. Int'l L. & Com. Reg. 121, 168 (2004); See also Marianne Guerin-
McManus, Conservation Trust Funds 13, 20 UCLA J. Envtl. L. & Pol’y 1 (2001/2002).

284 Barry Spergel & Kathleen Mikitin, Practice Standards for Conservation Trust Funds 12 (CFA Publication)

(Dec 2014).

285 Marianne Guerin-McManus, Conservation Trust Funds,20 UCLA J. Envtl. L. & Pol’y 1, at 14 (2001/2002).

286 Barry Spergel & Kathleen Mikitin, supra note 284, at 24.

287 |d

288 Marianne Guerin-McManus, supra note 285.

289 Sophie Smyth, Collective Action for Development Finance, 32 U. Pa. J. Int’1 L. 961, 1001 (2011). See also The
Global Fund, Fifth Board Meeting, Report Of The Governance and Partnership Committee, Annex 6, at 2-3 (2003),
available at http://www.theglobalfund.org/documents/board/05/gfh57annex6.pdf [hereinafter Global Fund Report
Annex 6] (providing a historical analysis of why the Global Fund chose to incorporate itself as a nonprofit under
Swiss law). As a nonprofit foundation, it operates under the supervision of the Swiss Federal Supervisory Board for
Foundations.
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The origination documents of the trust fund depends to a great extent on the way that the
legal system of the country in question deals with the concept of a trust fund. In common law
countries, trust funds can be legally established by registering the trust’s basic legal document
(which may be called a Deed of Trust, Charter, or Articles of Incorporation), with or without
accompanying statutes or by-laws, in the appropriate government office.?% While, in civil law
countries there is generally no legal foundation to establish a trust fund per se, but foundations
or associations can manage trust funds, and trusts can be set up by government decree®®* or by a
statute. These establishment documents set up the trust, establishes the fund’s goals and
objectives, and institutes the mechanisms by which grants will be awarded and other benefits
distributed.?%2

3. Indonesian Development Trust Funds are a quasi-independent legal Institution

Presidential Regulation regarding Trust Funds provides that development trust fund is
established within the initiate ministerial/agency. Moreover, the trust fund will be treated as a
state budget working unit (Satker).2% Under this provision, trust fund clearly becomes part of
the ministerial/agency who created it. The ministry who host the trust fund maintains effective
control over trust funds. Thus, Indonesian development trust funds will not have independent
legal personality. The governing body of the trust cannot enter into agreement on behalf of the
trust funds.

In this case, an understanding regarding the concept of the state budget working unit

(Satker) is vital. Based on the Government Regulation regarding The Preparation of

290 Id.

291Ruth Norris (Ed), The IPG Handbook on Environmental Funds: A Resource Book For The Design And
Operation Of Environmental Funds, 21 (IPG by Pact Publications New York) (1999).

292 See generally Marianne Guerin-McManus, supra note 285.

293 perpres No. 80/2011, at Art. 7.
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Ministry/Agency’s Working and Budget Planning®®* provided that the Satker is part of the
ministerial working unit that conducting some activities as part of the organization’s
programs.?®® Furthermore, others regulation®®® mentioned that the head of state budget working
unit (KPA) is authorized to sign a contract with a third party.

Based on the interpretation above, when Perpres No. 80/2011 mentions that the trust fund
institution is treated as a Satker, means that the chairperson of the Satker (KPA) is authorized to
enter into agreement with a third party?®” on behalf the ministry/agency.

In sum, we may say that Indonesian development trust funds are technically has a quasi-
independent legal personality. As it is part of working unit at the institution who own the trust
fund, they don’t have separate legal personality. But, as a state budget working unit, they are
authorized to act independently and to enter into contract with the third party.

With the current legal status, it is unclear whether the Indonesian development trust fund
has its own legal personality or not. Another question that also arises is whether Indonesian
development trust funds has a legal capacity to enter into agreement with foreign donor or with
international organizations other than goods and services provider?

B. Goals and Objectives

1. A Guidance regarding Goal and Objectives

One of the key lessons learned from international best practices is that it is critical to have

the basic vision of the fund in place before making decisions on design issues.?®® Also, it is

more congenial and less controversial to discuss the potential scope or goals and objectives of

2% Government Regulation No. 21/2004 regarding The Preparation of Ministry/Agency’s Working Plan and.

2% |t also has been defined similarly by the Presidential Regulation No. 5/2015 on Government Procurement and
Ministry of Finance Regulation No. 170/PMK.05/2010 on Completion of State’s Budget Working Unit Claims.
296 |d

297 Guidelines for Accountable Entities and Implementation Structures, MCC US (July 21, 2008), at Sec. 2.1 A.
2% Ruth Norris, supra note 291, at 34.
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the fund before there is a sum of money over which various constituencies are already
competing. Potential goals and objectives of the trust funds are translated from its broad vision
and mission statement.?%°

The vision of trust fund itself should clarify the organization’s direction and purpose; be
relatively action oriented and future oriented; reflect high ideals and challenging ambitions; and
capture the organization’s uniqueness and distinctive competence as well as desirable features
of its history, culture and values.®® While a mission is a clear statement of the reasons for an
organization’s existence, the purpose(s) or function(s) it desires to fulfil, its primary customer
base, and the primary methods through which it intends to fulfil this purposes.3®!

Generally funds that focus their goals and objectives on activities selected for strategic
impact, feasibility, and ability to be carried out quickly to build a track record, do better than
those that start out with an “open door” policy based on reacting to whatever is proposed.3%?
Finally, funds that lack a focused strategy run the risk of spreading their resources too thinly,
financing many discrete efforts but cumulatively failing to achieve any significant impact,”
highlighting even more the importance of discussing “scope” before “design.”.3%

2. Unclear Guidance of Goals and Objectives

Perpres 80/2011 is not clearly mentioned about the provisions regarding goals and

objectives of the trust fund. It is just implicitly stated that the trust fund can only be established

in order to achieve a thematic goals of national development priorities.3** Based on Indonesian

2% Barry Spergel & Kathleen Mikitin, supra note 285, at 28.

300 John M. Bryson, Strategic Planning for Public and Nonprofit Organizations: A guide to Strengthening and
Sustaining Organizational Achievement 226 (3 Ed Jossey-Bass A Wiley Imprint) (2004).

301 |_eonard Goodstein, et al, Applied Strategic Planning: How to Develop A Plan That Really Works 169
(McGraw-Hill Inc, 1993).

302 Ruth Norris, supra note 291, at 34.

303 Marianne Guerin-McManus, supra note 285, at 1.

304 perpres No. 80/2011, at Art. 3 a.
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Midterm National Development Planning 2014-2019 we can find that Indonesian development
planning priorities can be identified by each thematic goals. For example development in the
area of natural resources and environment3% or in the area of poverty reduction.

This implied provision also have been implemented in the practical matters. Both MCA-I
and ICCTF have formulated its own goals and objective.3% The goal of the Compact grants is to
reduce poverty in Indonesia through economic growth in Indonesia.®*” While the goal of the
ICCTF is to support the Gol’s efforts to reduce greenhouse gas (GHG) emissions, a low carbon
economy and facilitate adaptation in facing the negative impacts of climate change.3%

C. Governing documents

1. Governing Documents Must Define the Powers and Responsibilities of the
Governing Body

In addition of the origination or establishment document, most trust fund also have a
Bylaws or internal regulations which set forth more detailed governing rules for the trust funds
and operations Manual(s), which set forth the internal rules and procedures for the day to-day
operations and administration.3®

Governing documents clearly define the composition, powers and responsibilities of the
governing body (or bodies). A governing body’s composition is designed so that its members
will have a high level of independence and stakeholder representation.®!° The number of
different stakeholders that must be given a right to appoint governing body members for various

political reasons.®!!

305 perpres No. 5/2015 on Midterm National Development Planning 2015-2019, at Book 111 Chap. 10.

308 For more information about the MCA-I’s and the ICCTF’s goals and objectives see Chapter IV of this article.
307 Millennium Challenge Compact.

308 ICCTF Implementing Bylaws, at Sec. 2.6-1.

309 Barry Spergel & Kathleen Mikitin, supra note 285, at. 12.

310 1d. at 14.

311 Id.
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2. Potential Confusions of Governing Bodies’ Powers

Regarding the governing documents of the trust fund, Perpres No. 80/2011 provides two
requirements. First, the trust fund should be established by the initiate Minister/Head of Agency
after having consideration from Head of Bappenas and the Minister of Finance.'? Secondly, the
member of the Board of trustee should be assigned by the decree of the host minister.3!3

In practice, the existing development trust funds at least have four level of governing
documents: 1) Ministerial regulation as a charter of the trust fund; 2) Ministerial decree for the
appointment of the Board of Trustee; and 3) A set of governing guideline as the Bylaws of the
trust funds and 4) a set of standard operating procedures for the day to-day operations and
administration of the trust fund institution.

For example, the MCA-I has been enacted under Head of Bappenas Regulation No.
2/2012 and the ICCTF is under Head of Bappenas and No. 3/2012. Head of Bappenas then
issued a Ministerial Decree No. 62/M.PPN/HK/04/2015 for the appointment of the MCA-I’s
Board of Trustee®'* and Head of Bappenas Decree No. 97/M.PPN/HK/04/2014 for the
appointment of the ICCTF’s Board of Trustee.3!®

One problem that currently exist is regarding is a potential violation of the delegation
power from the Minister who established a trust fund to the trustee institution to self-governed
their own organization. As for general rule, the lower documents must not provide an exceed

authority to the Board of Trustee rather that what the higher document’s has given to them. This

312 perpres No. 80/2011, Art. 5 (2).

313 1d. Art. 9 (2).

314 As amendment of Head of Bappenas Regulation then issued a Ministerial Decree No. 82/M.PPN/HK/08/2012
for the appointment of the MCA-I’s Board of Trustee.

315 As amendment of Head of Bappenas Regulation then issued a Ministerial Decree No. 33/M.PPN/HK/03/2014
for the appointment of the ICCTF’s Board of Trustee.
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is actually analogue also with the hierarchy of sources of law.3!® For example, the Bylaws
should not raise their own authority more than has been given by the charter or establishing
documents.

The governing documents of current Indonesian trust funds still contain a problem of
delegation of authority. In the case of the MCA-I, it’s supposed to be there is nothing in the
Perpres No. 80/2011 or in the establishing documents which mentioned that the MCA-I have
independent legal personality. However, the MCA-I’s Bylaws mentioned that the MCA-I is
having legal capacity to sue and be sued in before the court.3” Moreover, the Bylaws also stated
that The Board of Trustees’ decisions will not be subject to review and reversal by any other
Government entity or official other than a judicial authority exercising proper jurisdiction.38

By mentioning such provisions the MCA-I technically act as independent legal entity that
separate from the Bappenas. The Board of Trustee is also potentially acting beyond their
authority by saying that their decisions will not be subject to review and reversal by any other

Government entity or official other than a judicial authority exercising proper jurisdiction.

D. Governing Body

1. A Governing Body’s Composition and Its Supporting Group

A trust funds should have a governing body that is representative of the diversity in the

community. There should be a board of trustees (Board) representing the interests of all

316 See generally John B. Thorton, U.S. Legal Reasoning, Writing, and Practice for International Lawyers 40-41
(Lexis Nexis, 2014). The Supremacy clause of the US Constitution ranks the hierarchy of sources of law in the US
from the US Constitution to the State Common law. This principle also can be applied in the context of a Private
Corporation. In the case of corporation, if the Bylaws conflicted with the article of corporation, the Bylaws is
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Business Enterprises: Cases and Material 200 (3" Ed, West-Thomson Reuters) (2009).
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stakeholders.?!® The Board will be the legal owners of the funds and should determine, with the
active participation of community members, priority areas where the funds would be spent.32
Often, the Board makes decisions on the disbursal of funds and oversees the high-level
activities of the fund, including policy and operational guidelines, strategic direction and
reporting®2.,

The Board is often made up of multiple ministries, such as environment, planning and
finance, and representatives from civil society, the donors, development banks, private sector or
other partners.3?2 Even if the trust funds are form as an independent legal entity outside from the
government agency, the Boards of directors are usually also comprised of representatives drawn
from both the private and public sectors. This allows the fund to maintain critical linkages to
government, while keeping its distance from the potentially negative aspects of excessive
government participation.3?3

The Board is usually supported by a technical group and by a secretariat.®?* A technical
group is made up of substantive experts who evaluate project proposals and provide
recommendations to the steering committee. While, the secretariat schedules meetings,
corresponds with stakeholders, prepares documentation for meetings and corresponds with
project hosts.3%

Diverse board membership also helps the Board to fulfil a broader set of leadership

functions. For example, members knowledgeable in specialized areas of expertise can handle

319 Emeka Duruigbo, supra note 283, at 187.

320 |d. at 187.

321 Cassie Flynn, Blending Climate Finance Through National Climate Funds: A Guidebook For The Design And
Establishment Of National Funds To Achieve Climate Change Priorities 13 (UNDP New York, 2011).
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324 Id.
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the fund’s organizational needs without seeking outside help. Most importantly, having
different representatives on the board helps to maintain linkages to those sectors of society.32

However, if in the certain governance activities that may require highly specialized
knowledge and experience that the Board may not have, the Board usually require support in
those areas from specialized advisory committees which may include non-members as well as
members of the governing body. Delegation to small committees also can make the work of the
full governing body more efficient.3%’

2. An Open Clause as Indonesian Instant Solutions

A set of governing bodies is the centre of the development trust fund. Perpres No. 80/2011
provides that the trust fund managed out by the trustee institution®28and the operation of the
trustee institution mostly will be carried out by the Board of trustee.?°

Here, the trustee is technically act as a steering committee that makes decisions on the
disbursal of funds and oversees the high-level activities of the fund, including policy and
operational guidelines, strategic direction and reporting.>*° This group is made up of multiple
ministries with the minimum requirement represented by Bappenas and Ministry of Finance,
and representatives from civil society, development partners, private sector or other partners.®3!
The chairperson of the steering committee should be a government representative from the host

ministry.332

326 Marianne Guerin-McManus, supra note 285, at. 1.

327 Barry Spergel & Kathleen Mikitin, supra note 384, at 17.
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Perpres No. 80/2011 doesn’t say anything about the supporting group for the trustee
institution other than trust fund manager.®* Article 9 (7) Perpres No. 80/2011 only provides that
the trustee institution may appoint “certain parties”, as stipulated in the grant agreement, to
assist their duty. This open clause of the Perpres No. 80/2011 can be interpreted in very huge
ways. This is also finally be used by the ministry who host a trust fund under his ministry to
expand the organization of the trustee institution.

The MCA-I have a quite complex structure. The MCC’s accountable entity guideline
required every accountable entity to have a decision-making body, an advisory council, a
stakeholder committee, and management unit. More than that, other independent unit such as
fiscal agent and procurement agent also should be attached at the accountable entity structure.3*
The decision making body in the MCA-1 is the board of trustee, and the management unit
consist of a Program Implementation Unit which is assisted by the Fiscal Agent and
Procurement Agent, and a State Budget (KPA) Supporting Unit.3%®

The ICCTF have simpler structure than the MCA-I. The organizational structure of the
ICCTF even more similar with common structure of development trust fund in world. The
implementing organization of the ICCTF consists of the Board of Trustees; Trust Fund
Manager, and Implementation Team which consists of Secretariat and State Budget (KPA)
Supporting Unit.

Both in MCA-I and ICCTF, the government representative always chair the board. The
representatives from the donor also seat as a member at the Board of Trustees. But when it

comes to the title of the management unit, ICCTF using different name compare with the MCA-

33 1d. at Art. 11-12.
34 MCC PIA.
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I. ICCTF use a secretariat, instead of Program Implementation Unit. However, the title of the
head of management unit are the same. The Executive Director used as title for the head of the
management unit.

International best practices show that organizational structure of trust funds are not “one-
size-fits-all,” but many funds arrange the components into a common structure to support the
delivery of the trust fund services.3*® The open clause in Perpres No. 80/2011 has gave the best
opportunity for the ministerial/agency to be creative in designing its own trust fund
organization.

E. Housekeeping Requirements

1. Housekeeping Requirements as Part of the Implementation of Good Governance
Principle

Good governance is the implementation of certain principles or policies that should
protect the organization from misconduct.®3” Some aspects of good governance are obvious:
regular board meetings with agenda, annual elections of directors, minutes of meetings,
directors’ access to book and records, the delegation of responsibility to board committees or
delegation in appropriate situation to outsides experts.>3

In practice, a governing body has at least two face-to-face meetings per year, and
maintains accurate written records of all meetings and decisions. A governing body meets
regularly in order to ensure that it is able to make informed decisions and to carry out its

fiduciary responsibilities to govern the trust fund.33°

336 See generally Cassie Flynn, supra note 321.(Cassie has examine over 750 trust funds and more than 40 multi-
donor trust funds based on UNDP’s experience in the administration of trust fund. It’s concluded that there is no
one-size-fits-all to design the trust fund organization).

337 James J. Fishmen, et al, Nonprofit Organizations: Cases and Materials 110 (5" Ed, Foundation Press) (2015).
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33 Barry Spergel & Kathleen Mikitin, supra note 284, at 18.

80



A trust fund’s chief executive or a Fund’s manager is present and allowed to speak at
meetings of the governing body (except when his/her own performance or compensation is
being discussed or if the governing body meets in closed session), but is not a voting member of
the governing body, and normally should not be the person who records the minutes.3*

It should also have an internal check and balance system to prevent domination by one
constituency. To accomplish this, the board can rotate its members to encourage the
introduction of new ideas and to broaden ownership in the fund. It can also employ special
voting systems; for instance, giving certain members veto power on certain issues, or requiring
super-majorities on certain issues, to keep one group from gaining power at the expense of the
objectives of the fund.3*

2. Missing Provisions Regarding Housekeeping Requirements

Unfortunately, neither Perpres No. 80/2011 nor the establishment documents of the
development trust funds does not even mentioned about good governance and housekeeping
requirements such as the boards special meeting, how should the meeting are conducted or
details of the voting right at the board meetings.

However, the Implementing Bylaws of each development trust funds has covered such
provision. The MCA-I’s Bylaws has provided provisions regarding a minimum requirement for
the Board of Trusts to conduct a regular meeting (once in a quarter),®*2 an obligation to the

Board to maintain a minutes of meetings,®*® delegation authority for the executive and others

340 d. at 18.
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Biodiversity Conservation 28 (April 1995) (World Bank Env. Dep’t., Paper No. 11, 1995); Marianne Guerin-
McManus, Conservation Trust Funds 17, 20 UCLA J. Envtl. L. & Pol’y 1 (2001/2002); Barry Spergel & Kathleen
Mikitin, Practice Standards for Conservation Trust Funds 15 (CFA Publication) (Dec 2014).
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committee,®** meetings and adopting decision/resolution.3*® The ICCTF’s Bylaws, even its not
as thorough as the MCA-I, has sufficiently provided some important good governance principle
such as a regular Board meeting, meetings procedures and decision making, selection,
appointment, and dismissal of the management unit.34

Despite the facts that the good governance principles has been covered by the Bylaws of
every trust fund in Indonesia, it is important, as a practical matter, to stipulate the requirements
both in Perpres No. 80/2011 and in the establishing documents.

F. The Fiduciary Responsibilities of Governing Body Members

1. The Importance of Fiduciary Responsibilities

The fiduciary responsibilities of members of a board of directors or board of trustees of a
charitable institution as well as trust funds are defined by both the English “common law”
(which applies in the UK, US, and British Commonwealth countries) and by the statutory laws
of most “civil law” countries.?*’

The fiduciaries are, in many different ways, obliged to act unselfishly and to give other
persons or institutions the advantage of their knowledge and skill. The fiduciary concept arises
in the study of corporations and torts, and it also is a fundamental principle in agency
relationship in non-profit organizations.®*® International best practices has also given some
example of a fiduciary obligations which arise from the relationship between trust funds and its
board member, such as being familiar with Fund’s activities, and fully informed of the financial

status of the fund; ensuring that the Fund complies with its purpose; ensuring that the Fund

344 |d. at Chap. 111 B-4-5.

345 1d. at Chap. Il E.
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347 Barry Spergel & Kathleen Mikitin, supra note 284.

348 James J. Fishmen, supra note 337, at 120.

82



operates in a transparent, accountable manner, as required by its legal documents and operation
manual(s).>*°

Governing body members understand their fiduciary responsibilities and ensure they have
(or acquire) the competence necessary to carry them out.>*° Fiduciary arrangements will
facilitate relationships between the Board and different actors in the trust fund structure. Sound
fiduciary management provides the foundation for the efficient movement and tracking of funds
flowing to and from the trust fund.!

2. Lack of Provisions Regarding Fiduciary Responsibilities

International best practices has given some example of a fiduciary obligations which arise
from the relationship between trust funds and its board member, such as being familiar with
Fund’s activities, and fully informed of the financial status of the fund; ensuring that the the
Fund complies with its purpose; ensuring that the the Fund operates in a transparent,
accountable manner, as required by its legal documents and operation manual(s).3%?

Unfortunately, as we examine either in Perpres 80/2011 or in the establishment
documents, a statutory provision of fiduciary obligations are cannot be found.

In opposite with its higher documents, the MCA-I’s Implementing Bylaws provides
details information about the fiduciary duty of the board to the trust funds.®>® The MCA-I’s
board has several fiduciary duty such as to exercise objective and independent judgment and
discharge their duties in a manner that is in the best interests of the Program Compact and

MCA-Indonesia and also by staying informed and providing appropriate oversight and holding
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regular meetings to consider and approve activities of MCA-Indonesia as necessary.>** The
ICCTF’s Bylaws also have this provision, even though it’s not as comprehensive as the MCA-I.
In some part of the Bylaws it’s mentioned that each Deputy Director and staff of Secretariat is
obliged to carry out all their duties for the best interest of ICCTF.3%

Every members of development trust fund’s governing body should understand their
fiduciary responsibilities and ensure they have (or acquire) the competence necessary to carry
them out. Therefore, the government of Indonesia should give more attention to adopt such
duties in the development trust fund’s establishment regulation.

G. Manager of Fiduciary Arrangements

1. A National Entity v. International Fiduciary Entities

Usually a trustee or administrative agent manages a trust fund transactions and ensures
that funds are collected and distributed in a coordinated and effective manner. To do this, the
trustee provides a number of fund management services, including receiving contributions from
various sources, disbursing funds to each participating entity on behalf of the steering
committee (or other decision-making body). A national or an international body can serve as
fund manager. For some trust funds, the fund manager is a national development entity.3*® The
use of national development entity is in line with the spirit of ownership. While international
entities are well known for their great experience in managing money in trust funds system.

For instance, the trustee for the Amazon Fund of Brazil is the Brazil National

Development Bank (BNDES). BNDES coordinates donations and distributes funds. Other
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funds, such as Guyana’s REDD+ Investment Fund, use the World Bank as their trustee. Still
others, such as the Ecuador Yasuni ITT Trust Fund, use the United Nations (UN) system.®’
2. An Endorsement for Involving National Development Entities

Under Perpres No. 80/2011 the fund manager of development trust funds can be a funds
corporation, a government agency, a multilateral agency, a non-governmental organisation or a
state own corporation. The appointment of the development trust fund manager can be proceed
by open and competitive bidding or by the appointment as stipulated in the grant agreement.*

In order to implement the goals of Jakarta Commitment, the government should be
preparing a national development trust fund manager to serve as a nationally owned and
administered the national development trust funds.®*® The ICCTF has been successfully
collaborated with a national bank, Bank Mandiri, for serving them as a trust fund manager.>®°
However, in the case of MCA-I, an American-based corporation has been appointed to serve as

a trust fund manager for the Compact Program. 36!

H. Conflict of Interest Policy

1. A Conflict of Interest Policy: A Policy that Every Organization Should Have

A conflict of interest policy actually also parts of the system of good governance and
fiduciary duty.®? Members of a governing body have a “duty of loyalty” to place the interests
of the trust fund above their personal interests, and above the interests of whatever organization

appointed or employs them.363
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An effective conflict of interest policy is in place to identify, avoid and manage potential
and actual conflicts of interest to reduce exposure of the trust fund to favouritism and
reputational risk. Conflicts of interest may lead to favouritism or even corrupt activities that are
in breach of certain laws.3%

Where governing body members have a material conflict of interest (as defined more
specifically in the conflict of interest policy), managing this conflict includes: not voting on, or
participating in, discussion of a matter; not being counted towards the quorum; withdrawing
from that part of the meeting at which a matter is discussed.>®®

2. A Conflict of Interest Policy Must Be Added to the Indonesian Regulations

Perpres No. 80/2011 and the establishment documents are also does not included any
provision about conflict of interest policy. However, the MCA-I’s Implementing Bylaws
Regulation provided a very comprehensive conflict of interest policy. It has a special sub
chapter with 14 provision that described various situations regarding with a conflict of
interest.% Unfortunately, the ICCTF’s Bylaws doesn’t have such policy within its organization.

Concerning the importance of this policy in the operational level of the development trust
fund, the government should provide such provision which obligate to each trust fund to adopt a
conflict of interest policy within their organization.

I. Head of the Management Unit

1. The Power of Head of Management Unit
The governing body recruits a full-time chief executive or Fund manager to manage the

trust fund’s daily operations, and oversees his/her performance, which is evaluated annually.
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The trust fund’s chief executive or the Fund manager is responsible for hiring other staff, based
on budgets and (in the case of important positions) written job descriptions that have been
approved by the governing body.3¢’

The chief executive led a management unit, which should be responsible for numerous
functions, including the preparation of annual work plans and budgets, the development of
implementing systems for the processing of grant proposals and the implementation of project
activities, the development of strategies for capacity-building, and the institution of systems for
financial accountability.3%® In order to successfully operate the trust fund, the chief executive
should have some qualities such as a professional competence in the substantive program of the
trust fund, has a clear vision, initiative, proficiency, productivity, good communication skills,
openness and responsiveness.>®°

2. Indonesian State Budget System Limits the Original Power of Head of
Management Unit

Perpres No. 80/2011 is missing about the supporting group for the trustee institution other
than trust fund manager.’® Article 9 (7) Perpres No. 80/2011 only provides that the trustee
institution may appoint “certain parties” as stipulated in the grant agreement, to assist their duty.
The establishment documents of MCA-I and the ICCTF has stipulated some provision
regarding the duty of the head of management unit.

In MCA-I the Program Implementation Unit, a management level unit, led by the

Executive Director who managed the day to-day activities of MCA-Indonesia. The Officers are
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supported by appropriate administrative and other personnel as needed. The MCA-I also has
KPA Supporting Unit to assist the board when they have to deal with the state budget matters.

In comparison, the ICCTF also has an Implementation Team. ICCTF’s implementation
team consists of Secretariat and KPA Supporting Unit. The Secretariat is mainly responsible for
implementing and managing ICCTF operation. Secretariat is led by an Executive Director who
is responsible to the Chairperson and Secretary of Board of Trustees. Secretariat is supported by
Operation Deputy Director, Program Deputy Director, Fund Raising Deputy Director, program
staff, administration and finance staff, and expert staffs.

A state budget mechanism becomes the biggest problem in this area. National regulations
hindered the trust fund manager/executive Director to sign a contract on behalf the trust funds.
Under Indonesian regulation, every activity which engage with the government project can only
be administered by a government’s project director who have a status of a government
employee.®”! Indonesian tax office will only approve a tax relief for certain projects, if the
transactions are made by government’s project director. In the opposite, the grants agreement,
like MCC, has mentioned that only MCA-I’s organ who authorized to sign a contract under
MCC’s program.3’? In order to deal with this problem, the government of Indonesia and MCC
then reach an agreement that every contract document under the MCA-I project will co-signed
both by MCA-I Executive Director and government’s project director on behalf MCA-1.2"® This

mechanism, in some cases, becomes a bottleneck for the trust fund itself. Once the executive

371 The regulations include Law No. 1/2003 on State Treasury, Law No. 28/2009 concerning Local Taxes and
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director have a dispute with government’s project director, the contract the trust fund cannot be
perfectly signed. Therefore, the actual victim of this problem is the beneficiary of the programs.

J. Funding Mechanism

In a majority of funds, resources flow from the sources to the trustee, which holds them on
behalf of the trust fund. When the governing bodies make decisions about how the funds should
be allocated, the Board will direct the trustee to distribute the funds to the implementing
entities. The implementers conduct the projects and the recipients receive the benefits. The
implementers then report on their activities to the Board.>"*

Almost all the trust funds legal instrument such as Perpres No. 80/2011, the establishment
documents and the governing documents has stipulated a provision regarding the fund
mechanism. As for the general rule, the fund will flow from the donor to the trustee institution
or directly flow to the beneficiary. When the trustee institution make decisions about how the
funds should be allocated, the Board will direct the trustee to distribute the funds to the
implementing entities.3"

However, some problems are still remaining. Since the US Government as the donor for
MCC refuse to put the money into Indonesian national budget system; the Gol must manage the
MCC’s grant differently with current state budget system. Under Minister of Finance
Regulation No. 124/2012 the MCC’s grants will be executed directly by the US Treasury.>’®

The privilege for the MCC grants will probably lead to accountability problems for the

Gol. The Indonesian National Auditor Board has formally stated that Minister of Finance
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Regulation No. 124/2012 was potentially conflicted with the national policy which has been
stipulated in the Government Regulation No. 10/2011. The government of Indonesia should
immediately find a better way to design new mechanism in order to avoid such incident happen
in the next future®’’,

VIl. Conclusion

This study has explored the development of Indonesian Development Trust Funds. The
most important conclusion is that there are set of guidelines or regulations that should be added
in the future development trust funds in Indonesia such as regulation in the area of state budget
that specially governed for development trust funds and tax regulation for development trust
funds activity. A clear and reliable guideline and regulation will protect both the trust funds
institution and donors, also to encourage efficient and fair use of development money.

The foundation of Indonesian development trust funds actually has already crystalized
prior to the enactment of regulation regarding development trust fund in 2011. It is created from
the government’s experience with various multi-donor trust funds ranging from large multi-
donor trust funds to quite small and ad hoc trust funds to support very specific government’s
activities. However, the current regulation is still absent from some substantial provisions
regarding the legal status, and provisions related to good and accountable governance of
Indonesian development trust funds. The lack of substantial provisions of the development trust

fund has created some problems in the operational level such as an uncertain legal status,
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inadequate governance procedure, lack of efficiency and accountability of the organization’s
activity.

This work has made clear that the government of Indonesia should amend the current trust
fund regulations and synchronize it with current state budget mechanism as well as national tax
system in order to make the development trust fund operated more accountable, effective, and

efficient.
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